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Pl aintiffs-Appell ees Dean Kinney and David Hall brought suit
agai nst seven | aw enforcenent officials, the seven cities or
counties that enploy these officials, and the East Texas Police
Chi ef s Associ ation, asserting four clains: (1) a 42 U S.C
8§ 1985(2) claimalleging conspiracy agai nst Kinney and Hal
because of their testinony in judicial proceedings, (2) a 42
US C 8§ 1983 claimalleging violations of their rights to
freedom of speech under the First Amendnent, (3) a 8§ 1983 claim
all eging violations of their Fourteenth Amendnent rights to due
process of law, and (4) a state law claimalleging tortious
interference with business relations. The |aw enforcenent
officials now bring an interlocutory appeal of the district
court’s order denying their notion for summary judgnent, in which
they asserted qualified imunity against the federal clainms and
state official imunity against the tort claim A panel of this

court affirnmed in part and reversed in part. Kinney v. Waver,

301 F.3d 253 (5th Gr. 2002), vacated and reh’g en banc granted,

338 F.3d 432 (5th Gr. 2003). On rehearing en banc, we now
AFFIRM the district court’s order denying the officials’ claimof
imunity fromthe 8§ 1985 claim the § 1983 First Anmendnent claim
and the state law claim given material factual disputes, these
cl ai ns cannot be di sposed of on sunmary judgnent. W REVERSE the
district court’s order denying immunity fromthe plaintiffs’

§ 1983 due process claim



| . FACTUAL AND PROCEDURAL BACKGROUND

Whil e many of the basic facts in this case are uncontested,
a nunber of the legally relevant facts are still disputed at this
stage. In Parts Il and IIl of this opinion, we el aborate the
appel l ate prismthrough which we nust view the facts in this
interlocutory appeal fromthe district court’s decision denying
qualified imunity. As we explain there, we are required to
accept the truth of the plaintiffs’ summary judgnent evidence,
and we |l ack jurisdiction to review the genui neness of those
factual disputes that precluded summary judgnent in the district
court. Nonetheless, for ease of understanding and | ater
di scussion, our recitation of the facts will note both sides’
assertions with respect to the material points of disagreenent.

At the tine of the events giving rise to this case, Kinney
and Hall were instructors at the East Texas Police Acadeny
(“ETPA"), a division of Kilgore College in Kilgore, Texas.
Founded by the East Texas Police Chiefs Association in 1966, the
ETPA provi des basi c and advanced training for |aw enforcenent
officers in the greater East Texas area. Kinney and Hall had
been working at the ETPA for seventeen years and siXx years,
respectively, under renewabl e one-year enploynent contracts. The
seven | aw enforcenent officials (collectively “the Police
Oficials”) asserting qualified imunity in this case are police

chiefs or sheriffs who possess final authority over the training



of the officers enployed by their respective agencies.! Before
the fall of 1998, the Police Oficials enrolled their officers in
ETPA courses on a regular basis, including courses taught by
Kinney and Hall. The Police Oficials were not contractually
bound to continue using either the ETPA's services or the
services of Kinney and Hall in particular.

I n August 1998, Kinney and Hall testified as expert
W tnesses for the famly of Edward Gonzal es, a teenager who was
fatally shot by a police sniper enployed by the city of
Kerrville, Texas. The Kerrville case did not involve officers
who had trained at the ETPA or police agencies that sent trainees
to the ETPA, as Kerrville lies several hundred mles from
Kilgore, outside the region fromwhich the ETPA draws its
students.? Kinney and Hall had never before testified as expert
W t nesses agai nst police officers, though Kinney had previously
testified as an expert in defense of the police. The |awer for

the victims famly in the Kerrville case approached the two

. The Police Oficials are: Nacogdoches Police Chief Ted
G bson, Harrison County Sheriff Bob Geen, Kilgore D rector of
Public Safety Ronnie Moore, Smth County Sheriff J.B. Smth,
Gregg County Sheriff Bobby Waver, Mrshall Police Chief Charles
“Chuck” WIllians, and Tyler Police Chief WA “Bill” Young.

2 The driving distance between the two cities is
approximately 435 mles. As the district court noted by way of
conparison, that figure is roughly the sane as the driving
di stance between Boston, Massachusetts, and Washington, D.C. As
the crow flies, the distance between Kilgore and Kerrville is 300
m | es.



instructors because he had experienced difficulty finding |ocal
experts who were willing to testify against the police.

Based on their know edge and experience as | aw enforcenent
instructors specializing in the use of force and firearns, Kinney
and Hall testified that the Kerrville police officer had used
excessive force and that the Kerrville police departnent had
failed to i nplement the proper policies necessary to direct the
conduct of officers acting as snipers. Kinney and Hall were
techni cal |y under subpoena in the Kerrville case, but they
testified voluntarily. Although Kinney and Hall originally
pl anned to receive paynent for their services, they decided,
shortly after their depositions and before trial, that they would
decline paynent. Kinney' s explanation for this decision,
confirmed by Hall, is that the two “felt so strongly about the
i nci dent and what had happened to Eddi e Gonzal es” that they
concluded that “it wouldn't be right to charge.”

Soon after Kinney and Hall testified in the Kerrville case,
WIlliam Holda, the president of Kilgore College, received letters
fromsone of the Police Oficials threatening to stop using the
ETPA for officer training. In a letter dated Septenber 15, 1998,
Kilgore Director of Public Safety Ronnie Mwore told Hol da that he
was concerned about the instructors’ recent inquiries regarding a
gun confiscated by the Kilgore police, because “[i]t is a well

known fact within this agency that these instructors had



previously testified in another matter, against other Oficers.”?3
Moore said that testinony offered in support of the police was

“acceptabl e and reasonable,” but Kinney's and Hall’s testinony
“Is in direct conflict with the basic fundanentals and
expectations that we have cone to enjoy from Acadeny
instructors.” Moore infornmed Holda that “[dJue to these
ci rcunst ances, our agency will be exploring other options to
provi de the professional training necessary for our Oficers.”
In a letter dated Septenber 29, 1998, Charles WIIlians, the
chief of the city of Marshall’s police departnent, also
conpl ai ned to Hol da about the instructors’ expert testinony. He

wote, “I think it is deplorable . . . that instructors for our

Pol i ce Acadeny hire thensel ves out as an expert w tness: AGAI NST

| aw enforcenent agencies.” WIllians stated further that “[t] he
Marshal | Police Departnment will not attend any courses taught by
3 Kinney and Hall offered an innocent expl anation for

their inquiries about the seized gun, saying that they hoped to
shoot the gun for their own enjoynent and edificati on—as | ocal
police had |let them do on other occasi ons—not because they were
gathering information in order to testify as expert witnesses in
defense of the gun’s owner. The defendants’ briefs have

hi ghl i ghted the gun incident, but the plaintiffs’ evidence
suggests that it was not a notivating factor in the boycott. As
descri bed bel ow, the other Police Oficials who wote to Hol da
did not nention the gun incident; Kinney’'s and Hall’s Kerrville
testinony was the only stated reason for threatening to boycott
the ETPA. The Kerrville testinony was, noreover, the only
conplaint reflected in the mnutes of the neeting at which the

| ocal police agencies decided to boycott the plaintiffs. The
district court found that there was sufficient evidence for a
jury to conclude that the plaintiffs’ testinony was the reason
for the boycott. Kinney v. Waver, 111 F. Supp. 2d 831, 838
(E.D. Tex. 2000).




M. David Hall or M. Dean Kinney due to the liability they place
on this Police Departnent.” WIIlians attached three newspaper
articles that nentioned Kinney’'s and Hall’s rol es as expert

W tnesses for the plaintiffs in the Kerrville case.

The summary judgnent evidence submtted by Kinney and Hal
includes WIllians’s deposition, in which he testified that he
| earned of Kinney's and Hall’s involvenent in the Kerrville case
when he received, probably in August 1998, an anonynous package
containing the three newspaper articles that he attached to his
letter to Holda. 1In addition to the articles, the package
contained a note telling WIllians to contact Mdore for nore
information, which WIllians did shortly after receiving the
package.

WIllians forwarded copies of his Septenber 29, 1998, letter
and the attached articles to More and four of the other Police
Oficials, nanely, Bill Young, the chief of police for the city
of Tyler; Bob Green, the sheriff of Harrison County; Bobby
Weaver, the sheriff of Gregg County; and J.B. Smth, the sheriff
of Smth County. The set of docunents that WIllians forwarded to
Young, which is in the summary judgnent record, also included a
copy of Mbore’'s Septenber 15 letter to Hol da.

Young sent a letter to Holda on Septenber 30, 1998, the day
after he received the letters and articles fromWIIlianms. Young
wote that he was “greatly disturbed by the recent news that

[Hal | and Ki nney] have acted in the capacity of ‘Expert
7



Wtnesses’ to testify against another |aw enforcenent agency and
it’s [sic] officers.” He enphasized he was witing “not only as
Chi ef of Police of an agency that is one of your | argest
custoners, but also as President of the East Texas Police Chief’s
[sic] Association.” Noting that “[i]t is not our preference to
have these two instructors teach our officers and al so engage in
| egal conmbat with themin the judicial system” Young stated that
“[t]his matter will force us to consider alternative nethods to
achieve our training needs if not resolved as soon as possible.”

In an attenpt to address the defendants’ conpl aints, Hol da
met with Moore, WIlians, and Young on Septenber 30, 1998. Al so
in attendance were three other |aw enforcenent officers to whom
Wl lianms had forwarded copies of his letter to Holda, including
Defendant G een. |In his affidavit, Holda gave an account of this
nmeeting that was largely confirned by More, WIIlians, Young, and
Green in their depositions. According to Holda, all four nen
“made it clear” (1) that “they wanted M. Hall and M. Kinney
renmoved fromthe [ETPA] faculty because their testinony in the
Kerrville trial created a conflict of interest wwth their [ETPA]
responsibilities” and (2) “that they would no | onger send
officers and recruits to the [ETPA] for training if M. Hall and
M. Kinney remai ned on the Acadeny faculty.”

Def endants Moore, WIllians, and Green | ater agreed to send
students to the ETPA on the condition that their officers not be
instructed by Kinney and Hall, but Holda's affidavit reports that

8



Young continued to insist that Kinney and Hall also be renoved
fromthe ETPA faculty conpletely. According to Holda, “the
stated reason for [the attendees’] refusals to send their
officers and recruits for training by M. Hall and M. Kinney was
that their testinony in the Kerrville trial criticized the | aw
enforcenent officer on trial.” Testifying in Kerrville had, in
the view of the defendants, “created a conflict of interest
between [the plaintiffs] and | aw enforcenent officers and the | aw
enforcenent community.”

The defendants repeatedly expressed a concern that Kinney' s
and Hall’s testinony created “conflicts of interest” and violated
principles of “cooperative responsibility,” but their letters and
affidavits do not el aborate upon the inport of those phrases. In
their depositions, sonme of the Police Oficials admtted that, in
their view, an unacceptable conflict of interest exists whenever
a police instructor testifies against a police officer,
regardl ess of location and regardl ess of whether the instructor
had trained the officer. Such a conflict does not exist, in
their view, when an instructor testifies for police officers.

Shortly after the Septenber 30 neeting, Holda net with
Kinney and Hall to apprise themof the situation. Kinney and
Hal | assured Hol da that they would never testify as experts

agai nst any officer who had been trained at the ETPA or any



agency that had sent officers to the ETPA for training.* Kinney
further prom sed that he would not accept paynent for any future
work on behalf of plaintiffs in police m sconduct cases. 1In a

| etter dated Cctober 5, 1998, Hol da conveyed Kinney’'s and Hall’s
assurances to the attendees of the Septenber 30 neeting and
invited themto attend another neeting along with other East
Texas | aw enforcenent officials for the purpose of discussing
their concerns directly with Kinney and Hall. None of the
invitees indicated an interest in such a neeting or cane to the
ETPA on the date suggested by Holda. Hall states in his
affidavit that one of the defendants told him on Cctober 13,

that the instructors had commtted a “sin” for which they could
get no forgiveness.

On Cctober 22, 1998, the East Texas Police Chiefs
Association held its quarterly neeting in Kilgore. The

attendance was unusually large. Al of the Police Oficials were

4 The defendants have suggested that Kinney and Hall told
their students that the students m ght soneday face Kinney and
Hall in court. In their affidavits and depositions, Kinney and

Hal | concede that, if subpoenaed to testify against one of their
students, they would testify truthfully as to what they taught
the student; Kinney and Hall also state, however, that they do
not tell their students that they would testify against them as
experts. Regarding the defendants’ assertion that Kinney once
said in class that he would “go to the highest bidder” and coul d
face the students as an expert w tness, Kinney responds that he
m ght have made such a remark as a obvious joke. The students
apparently took the comment that way, as the only piece of
evidence relating to a student’s reaction to the comment says
that “l1 never gave much thought to what he said and believed in
my mnd that he was just talking.”

10



present, except for Smth, who |ater spoke to a deputy who had
attended the neeting. The mnutes of this neeting reflect that
Kinney’s and Hall’s involvenent in the Kerrville case was

prom nent on the agenda. Defendants Young (who was president of
the East Texas Police Chiefs Association at the tine), WIIians,
Moore, G bson, and Waver voiced their disapproval of Kinney’s
and Hall’s work on behalf of the plaintiffs in the Kerrville
case, and all five officials stated their intention to ensure
that Kinney and Hall did not train their officers. Subsequently,
the mnutes state that “it was agreed that none of the Chiefs or
Sheriffs present would send their officers to any classes taught
by either [Kinney or Hall].” The mnutes do not reflect

di scussi on of any other conplaints concerning Kinney and Hal |,
nor do they reflect any nention of the substance of the
instructors’ testinony in Kerrville. Sone of the defendants
admtted in their depositions that they did not know what Kinney
and Hall had said in the Kerrville trial, only that they had
testified against the police.

Several |ocal nedia organizations reported on the
controversy that had arisen between the ETPA and sone of the area
police agencies. On television and in print, several defendants
are docunented announcing their intention either to use a
training institution other than the ETPA or to bar their officers
fromtaking Kinney’s and Hall’s courses. Smth was quoted as
stating that Kinney and Hall had “prostituted thensel ves” by

11



testifying agai nst another officer. Young was shown on
tel evision stating that he would not send officers to the ETPA
until Kinney and Hall were reassigned or fired. A newspaper
article quoted Hol da as saying that Young was “asking ne to do
sonet hing he wouldn’t do.” According to Holda, the instructors
had recei ved excellent evaluations and their testinony was
“freedom of speech.” Waver told a television reporter that
Ki nney and Hall had violated “an unwitten code.”®

The Police Oficials followed through on their threats both
by cancelling enrollnments in the plaintiffs’ classes and by
barring their officers fromenrolling in the plaintiffs’ courses
in the future. The sunmary judgnment evidence indicates that this
boycott was quite effective. Holda stated that Kinney's and
Hal | s courses “were boycotted by a sufficient nunber of |aw
enforcenent agencies so that enroll nent was insufficient to nmake
their classes and, therefore, could not be economcally
continued.” The boycott began in October 1998, and by Novenber

10, 1998, all of Kinney's and Hall’s basic classes had been

5 The defendants admtted (either in their pleadings,
depositions, or during the hearing in the district court) to
maki ng the nedi a-reported statenents recounted in this paragraph,
and the defendants’ adm ssions are proper sumrmary judgnent
evidence. The record also contains a great many ot her newspaper
clippings quoting both Holda and the defendants; those reports
are relevant, without regard to the truth of the matter asserted,
to the defendants’ argunent that the plaintiffs’ testinony
created a public rift between the ETPA and the |ocal police
agenci es.

12



dropped fromthe ETPA schedul e, and many of their off-canpus
cl asses had been cancel | ed.

Aware that the enrollnment in his courses was down and
concerned that he would not be able to withstand a cut in pay,
Hal | resigned fromthe ETPA effective January 3, 1999, because he
anticipated that his ETPA contract would not be renewed. He was
hired as a patrol officer at the Carrollton Police Departnent,
the job he had left to work at the ETPA six years earlier.

Ki nney’ s ETPA teaching contract extended through the 1998-
1999 academ c year, and he continued to teach during that tine.
The boycott renmained in effect, however, and the ETPA provided
alternate instructors for all of Kinney's classes to ensure that
the | aw enforcenent agencies that refused to enroll their
officers in Kinney's courses could still send trainees to the
ETPA. Kinney stated in his affidavit that he “had m ni mal class
time during the first few nonths of the 1999 cal endar year” —
specifically, he “had no tine in the basic police acadeny and
very little in the in-service classes.” In their depositions
taken in August 1999, the Police Oficials stated that they
continued to prohibit enrollnment either in Kinney's courses or in
all ETPA courses because Kinney renmai ned on the ETPA faculty.

Kil gore College did not renew Kinney’s 1998-1999 contract
for his position as an ETPA instructor, but rather offered hima
contract as a lecturer in the Crimnal Justice Departnment of
Kil gore College for the follow ng academ c year. The salary for

13



this position was $15,000 | ess than Kinney earned as an ETPA
instructor. He had not taught in the Cimnal Justice Departnent
previously, but rather had been an ETPA instructor for the entire
sevent een-year period that he had been working for Kilgore
Col l ege. According to Holda, “Kilgore College did not anticipate
a change in the teaching assignnent for either M. Kinney or M.
Hall prior to the decisions by certain | aw enforcenent agencies
to boycott classes taught by M. Hall and M. Kinney.”

On April 7, 1999, Kinney and Hall filed a conplaint in
federal district court against the seven Police Oficials, their
respective cities or counties of enploynent, and the East Texas
Police Chiefs Association, alleging that the defendants had
“bl ackbal | ed” Kinney and Hall “in retaliation for their truthful
testimony on behal f of the victimof a police shooting.”® Kinney
and Hall clainmed violations of: (1) their rights to testify
freely under 42 U.S.C. 8§ 1985(2), (2) their rights to free speech
under the First and Fourteenth Amendnents, (3) their rights to
due process of |aw under the Fourteenth Anmendnent, and (4) Texas
tort law. The defendants (both the Police Oficials and the
entities) noved for summary judgnent on the nerits of all four
clains, and the Police Oficials also asserted qualified i munity

fromthe plaintiffs’ federal clains and state official inmmunity

6 The suit originally named an eighth police chief and
hi s agency of enploynent as additional defendants, but the
district court granted an agreed notion to dismss the clains
agai nst those parties.

14



fromthe state tort claim The district court denied the
defendants’ notion for sunmary judgnent on all grounds. Kinney,
111 F. Supp. 2d at 845.

The Police Oficials brought an interlocutory appeal of the
district court’s order denying summary judgnent on their imunity
defenses. A divided panel of this court affirnmed the district
court’s order denying immunity with respect to the plaintiffs’
clainms under 8§ 1985, the First Amendnent, and state |aw, but we
reversed the district court with respect to the due process
claim Kinney, 301 F.3d at 286. The en banc court granted
rehearing in an order dated July 9, 2003, 338 F.3d 432 (5th Cr.
2003), and we heard oral argunent on Septenber 25, 2003.

1. JURI SDI CTI ON

We nust first address our jurisdiction to hear this appeal.
This court has jurisdiction over appeals of “final decisions” of
the district courts. See 28 U.S.C. § 1291 (2000). Although a
denial of a defendant’s notion for summary judgnent is ordinarily
not i mredi ately appeal able, the Suprene Court has held that the
denial of a notion for summary judgnent based upon qualified
immunity is a collateral order capable of imediate review. See

Mtchell v. Forsyth, 472 U S. 511, 530 (1985).7 Qur jurisdiction

is significantly limted, however, for it extends to such appeals

! This court has held that orders denying official
imunity under Texas |law are i medi ately appeal able to the sane
extent as denials of qualified imunity under federal |law. See
Cantu v. Rocha, 77 F.3d 795, 803-04 (5th Gr. 1996).

15



only “to the extent that [the denial of summary judgnent] turns
on an issue of law.” |d.

As will be explained in greater detail below officials
enjoy qualified imunity to the extent that their conduct is

objectively reasonable in light of clearly established |aw. See

Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). \Wenever the
district court denies an official’s notion for sunmary j udgnment
predi cated upon qualified imunity, the district court can be

t hought of as nmaking two distinct determ nations, even if only
inplicitly. First, the district court decides that a certain
course of conduct would, as a matter of |aw, be objectively
unreasonable in light of clearly established aw. Second, the
court decides that a genuine issue of fact exists regarding
whet her the defendant(s) did, in fact, engage in such conduct.
According to the Suprenme Court, as well as our own precedents, we
lack jurisdiction to review conclusions of the second type on

interlocutory appeal. See Johnson v. Jones, 515 U S. 304, 313,

319-20 (1995); Lenpine v. New Horizons Ranch & Cr., Inc., 174

F.3d 629, 634 (5th Cr. 1999).8 Stated differently, in an

8 Since we lack jurisdiction to review a deni al of
summary judgnent based on the district court’s concl usion that
fact questions exist regarding whether the defendants engaged in
conduct that would violate clearly established |aw, officials may
sonetines be required to proceed to trial even though the
ultimate resolution of those factual disputes may show that they
are entitled to qualified imunity fromliability. The Suprene
Court recognizes that this “threatens to undercut” the policy of
affording imunity fromtrial, but the Court has said that
“countervailing considerations” nonethel ess support this

16



interlocutory appeal we cannot challenge the district court’s
assessnents regarding the sufficiency of the evidence—that is,
t he question whether there is enough evidence in the record for a
jury to conclude that certain facts are true.®

We do, however, have jurisdiction to the review the first
type of determnation, the purely | egal question whether a given
course of conduct woul d be objectively unreasonable in |ight of

clearly established law. See Behrens v. Pelletier, 516 U S. 299,

312-13 (1996) (stating that Johnson permts a defendant official
“to claimon appeal that all of the conduct which the District
Court deenmed sufficiently supported for purposes of summary

j udgnent net the Harl ow standard of ‘objective |egal

reasonabl eness’”). That is, we have jurisdiction only to decide
whet her the district court erred in concluding as a matter of |aw
that officials are not entitled to qualified imunity on a given
set of facts. As one of our cases succinctly puts it, “we can

review the materiality of any factual disputes, but not their

limtation on interlocutory jurisdiction. See Johnson, 515 U. S.
at 317-18.

o The Johnson Court provided three reasons for its
conclusion that argunents relating to the sufficiency of the
evi dence are not imedi ately appeal able: (1) Mtchell had said
that interlocutory appeal was appropriate only for review ng the
district court’s purely legal rulings, (2) questions regarding
sufficiency of the evidence are not “separable” fromthe
underlying nerits of the case for purposes of the collateral
order doctrine, and (3) review ng factual disputes on
interlocutory appeal was undesirable as a matter of judici al
adm ni stration. See Johnson, 515 U. S. at 313-17.

17



genui neness.” Wagner v. Bay Cty, 227 F.3d 316, 320 (5th Cr

2000) .

G ven the above, the plaintiffs’ suggestion before the pane
that we |lack jurisdiction over this appeal is incorrect. W do
have jurisdiction, but only to the extent that the appeal
concerns the purely | egal question whether the defendants are
entitled to qualified imunity on the facts that the district
court found sufficiently supported in the summary judgnent

record. See Behrens, 516 U S. at 312-13.10

I11. STANDARD OF REVI EW
The standard of review that we apply in an interlocutory
appeal asserting qualified imunity differs fromthe standard
enpl oyed i n nost appeals of summary judgnent rulings.
Odinarily, we would review the district court’s denial of

summary judgnent de novo, applying the sane standard as the

district court. See Vela v. City of Houston, 276 F.3d 659, 666

10 Al t hough the briefs submtted by both parties in this
case address only the issue whether the district court properly
denied the Police Oficials’ clains of qualified imunity, the
noti ces of appeal filed with this court nanme not only the Police
Oficials, but also the cities, counties, and the East Texas
Police Chiefs Association. The doctrine of qualified immunity
applies only to governnent officials, and thus the portion of the
nmotion for sunmary judgnent addressing the plaintiffs’ clains
against the cities, counties, and the East Texas Police Chiefs
Associ ation attacked those clainms on grounds apart fromqualified
imunity. Because the district court’s order denying sumrary
judgnent to the entities is not a final decision within the
meani ng of 8 1291, we do not have jurisdiction over an appeal of
such an order. Accordingly, we dismss the appeal of the
district court’s sunmary judgnent order brought by the cities,
counties, and the East Texas Police Chiefs Association.

18



(5th Gr. 2001). The district court, of course, applies the
standard of Rule 56, according to which sumary judgnent is
proper if there is no genuine issue of material fact and the
moving party is entitled to judgnent as a matter of law. FeED. R
Gv. P. 56(c). On appeal, we would ordinarily apply that sane
Rul e 56 standard, and we woul d reverse the district court’s
deni al of summary judgnent if we concluded that the district
court found a genuine factual dispute when, on our own review of
the record, no such genuine dispute exists. But, as expl ained
above, in an interlocutory appeal we |ack the power to review the
district court’s decision that a genuine factual dispute exists.
Therefore, we do not apply the standard of Rule 56 but instead
consider only whether the district court erred in assessing the
| egal significance of the conduct that the district court deened
sufficiently supported for purposes of summary judgnent. See
Behrens, 516 U.S. at 313; Jones, 515 U. S. at 313.

Where factual disputes exist in an interlocutory appeal
asserting qualified imunity, we accept the plaintiffs’ version
of the facts as true. Wagner, 227 F.3d at 320 (“Even where, as
here, the district court has determ ned that there are genuine
di sputes raised by the evidence, we assune plaintiff’s version of

the facts is true . . . .”); see also Gonzales v. Dallas County,

249 F. 3d 406, 411 (5th Gr. 2001) (“[9n interlocutory appeal the
public official nust be prepared to concede the best view of the

facts to the plaintiff and discuss only the | egal issues raised
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by the appeal.”). Wen the district court fails to set forth
the factual disputes that preclude granting sumary judgnent, we
may be required to review the record in order “to determ ne what
facts the district court, in the light nost favorable to the
nonnmovi ng party, likely assuned.” Johnson, 515 U. S. at 319. 1In
this case, however, the district court wote a detailed opinion
that carefully identified those factual disputes that prevented
sunmary judgnent.?!? 1In so doing, the district court also
assessed the factual inport of the plaintiffs’ sunmary judgnment
evi dence. G ven the nature of our jurisdiction over an
interlocutory appeal asserting qualified imunity, these factual
di sputes, together with the district court’s concomtant
assessnent of what facts are supported by the plaintiffs’ summary
j udgnent evi dence, necessarily play a critical role in our

decision. W therefore set themforth at |ength:

1 The defendants recognize this point and conceded in
their reply brief before the panel that they nust “accept the
material facts reasonably suggested by Kinney’'s and Hall’s
summar y-j udgnent proof.”

12 To be sure, the district court’s opinion did not (and
coul d not be expected to) discuss every aspect of the conflicting
evidence. The Police Oficials’ briefs have, at tines, discussed
aspects of the facts that the district court did not explicitly
address. In responding to those argunents, we do not, as the
di ssent alleges “freely evaluate[] the disputed evidence,” Jones
dissent at 5. W do not purport to resolve any factual disputes,
as this case is at the summary judgnent stage. Rather, we seek
only to “determ ne what facts the district court, in the Iight
nost favorable to the nonnoving party, |ikely assuned,” for
pur poses of summary judgnent. See Johnson, 515 U. S. at 319.
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The plaintiffs contend that the record reflects that
t he def endant s “bl ackbal | ed” or boycotted the plaintiffs’
cl asses at the Acadeny because the plaintiffs broke the
“code of silence.” oo

The defendants, on the other hand, have nuintained
that they refused to send their officers to classes
taught by Kinney and Hal |l because of potential conflicts
of interests . . . .

The record is full of evidence, both circunstanti al
and direct, backing each of the respective party’'s
positions. After reviewng the record and the argunents
of the parties, the court concludes that summary j udgnent
is not appropriate and this case nay proceed to trial.

Ki nney, 111 F. Supp. 2d at 835.

There is anple evidence currently in the record for a
jury to conclude that the defendants’ actions were
intended to suppress the plaintiffs’ rights to free
speech.

ld. at 839.

There is anple evidence in the record for a jury to
conclude that the defendants conspired to deter the
plaintiffs fromtestifying in court by boycotting their
busi ness.

ld. at 840.
There are genuine issues of fact remaining in this case

as to whether the plaintiffs’ expert testinony could
legitimately cause any disruptions in the defendants’

oper ati ons. Moreover, it nust be determ ned whether
these disruptions, if any, were the result of a perceived
“conflict of interest” or the “blackballing” of

plaintiffs for turning agai nst one of their own.
ld. at 843.

Plaintiffs’ evidence reflects a dogged determ nation by
the defendants to rid Kilgore College of the plaintiffs
as instructors in retaliation for speaking out about
excessive force by police officers. The court concl udes
that the acts alleged in the conplaint and found in the
record, if proven at trial, would violate “clearly
established” |aw.

|d. at 845.
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In reviewing the district court’s concl usions concerning the
| egal consequences—the materiality—eof the facts, our reviewis

of course de novo. See Lenpine, 174 F.3d at 634.

| V. QUALIFIED I MMUNI TY
The doctrine of qualified immunity seeks to strike a bal ance
bet ween conpeting social objectives, providing breathing space
for the “vigorous exercise of official authority” while at the
sane tine allowing a possibility of redress for victins of

officials’ abuses. See Butz v. Econonpu, 438 U.S. 478, 504-06

(1978). Therefore, as against clains under federal |aw,
“governnent officials performng discretionary functions
generally are shielded fromliability for civil danmages insofar
as their conduct does not violate clearly established statutory
or constitutional rights of which a reasonabl e person would have
known.” Harlow, 457 U S. at 818. The Suprene Court noted in
Harl ow that in nost cases, the “of which a reasonabl e person
woul d have known” | anguage in the qualified imunity standard
does not add anything to the “clearly established | aw’

requi renent because “a reasonably conpetent public official
shoul d know the | aw governing his conduct.” 1d. at 818-19. Not

long after Harlow, the Court refined the qualified inmunity

13 Wth respect to the plaintiffs’ state law claim we
must apply the Texas law of official immunity, which differs
slightly fromthe federal standard. Since we reinstate the
portion of the panel opinion that dealt with the state |aw claim
we do not discuss official immnity under Texas |law in today’s
opi ni on.
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standard by defining “clearly established” in a way that
enconpasses the “objective reasonabl eness” inquiry: To be
“clearly established” for purposes of qualified inmmunity, “[t]he
contours of the right nmust be sufficiently clear that a

reasonabl e official would understand that what he is doing

violates that right.” Anderson v. Creighton, 483 U S. 635, 640
(1987). Thus, as this court has recognized, in light of the
Anderson definition of “clearly established,” the question
“whether the . . . right was clearly established at the tine the
defendant acted . . . requires an assessnent of whether the
official’s conduct would have been objectively reasonable at the

time of the incident.” Conroe Creosoting Co. v. Montgonery

County, 249 F.3d 337, 340 (5th Cr. 2001).

The Suprenme Court has recently provided us wth additional
gui dance regarding the nature of “clearly established” law. It
had al ready been known since Anderson that the “clearly
est abl i shed” standard does not nean that officials’ conduct is
protected by qualified imunity unless “the very action in
gquestion has previously been held unlawful.” 483 U S. at 640.
In the Court’s | atest pronouncenent on the subject, Hope v.

Pel zer, 536 U. S. 730, 739 (2002), the Court held that one of our
sister circuits had erred in defining clearly established aw in
such a way that qualified imunity was mandated unless the facts

of past cases were “materially simlar” to the conduct then being
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chal | enged. The requirenent of “materially simlar” facts, the
Court determ ned, was “not consistent with our cases.” |d.

Yet, at the sane tinme, an official does not |ose qualified
immunity nmerely because a certain right is clearly established in
the abstract. It is clearly established that the governnent may
not deny due process or inflict cruel and unusual punishnents,
for exanple, but those abstract rules give officials little
practical guidance as to the legality of particul ar conduct.
Qualified imunity should not be denied unless the lawis clear
in the nore particul ari zed sense that reasonable officials should

be “on notice that their conduct is unlawful.” Saucier v. Katz,

533 U. S. 194, 206 (2001). The central concept is that of “fair
warni ng”: The | aw can be clearly established “despite notable
factual distinctions between the precedents relied on and the
cases then before the Court, so long as the prior decisions gave
reasonabl e warni ng that the conduct then at issue violated
constitutional rights.” Hope, 536 U S. at 740 (internal
quotation marks omtted).

“A necessary concomtant to the determ nation of whether the
constitutional right asserted by a plaintiff is ‘clearly
established” at the tinme the defendant acted is the determ nation
of whether the plaintiff has asserted a violation of a

constitutional right at all.” Siegert v. Glley, 500 U S 226,

232 (1991). Therefore, before engaging in the inquiry into
whet her the official unreasonably violated clearly established
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Il aw, we should first determ ne whether the chall enged conduct,
viewed in the |ight nost favorable to the plaintiff, would
actually anobunt to a violation of federal lawin the first place.
Saucier, 533 U.S. at 201. 1In conducting this initial inquiry, we

enploy currently applicable constitutional standards. Md endon

v. Gty of Colunbia, 305 F.3d 314, 323 (5th Cr. 2002) (en banc)
(per curiam.
V. CLAIM UNDER 42 U.S.C. 8§ 1985
Section 1985 provides, in relevant part:

(2) I'f two or nore persons in any State or Territory
conspire to deter, by force, intimdation, or threat, any
party or wwtness in any court of the United States from
attendi ng such court, or fromtestifying to any natter
pending therein, freely, fully, and truthfully, or to
i njure such party or witness in his person or property on
account of his having so attended or testified .

(3) . . . in any case of conspiracy set forth in
this section, if one or nore persons engaged therein do,
or cause to be done, any act in furtherance of the object
of such conspiracy, whereby another is injured in his
person or property, or deprived of having and exerci sing
any right or privilege of acitizen of the United States,
the party so injured or deprived may have an action for
the recovery of danages occasioned by such injury or
deprivation, agai nst any one or nore of the conspirators.

42 U.S.C. § 1985 (2000).

According to Kinney and Hall, the Police Oficials violated
the statute by conspiring to nount a canpai gn of economc
retaliati on—which took the formof boycotting Kinney s and
Hal |’ s classes and attenpting to have themterm nat ed—en account
of the instructors’ testinony against a police officer in the

Kerrville case. The district court denied the defendants’ notion
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for summary judgnent, finding that the plaintiffs had produced
sufficient evidence of an illegal conspiracy and that the
plaintiffs’ rights under 8 1985 were clearly established at the
tinme. Kinney, 111 F. Supp. 2d at 840.

Much of the argunent in the district court concerned the
i ssue of whether the plaintiffs adduced sufficient evidence of a
conspiracy. The district court’s determnation that there was
sufficient evidence of a conspiracy is not at issue in this
interlocutory appeal. Instead, the Police Oficials’ main
argunent on appeal has been the |legal argunent that § 1985 offers
no protection to expert w tnesses, but instead reaches only fact
W tnesses. This argunent faces an imedi ate textual inpedinent,

i nasnmuch as the statute says “any party or wtness.”
Nonet hel ess, the defendants would draw a di stinction between the
two kinds of witnesses based upon the assertion that expert
testinony, unlike fact testinony, is “readily accessible” and can
easily be replaced with the testinony of another expert. Expert
W tnesses, in the defendants’ view, therefore need |ess
protection fromintimdation. The Police Oficials contend,
nmor eover, that the enacting Congress could not have neant to
protect expert w tnesses because the practice of calling expert
W tnesses did not exist at the tine that 8 1985 was enacted, in
the aftermath of the Gvil War.

Based upon the statute’ s plain | anguage, we have little
difficulty in concluding that “any party or w tness” includes
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expert witnesses. Since the |anguage is clear on this point,
there is little roomfor the defendants’ extra-textual argunents
for excluding experts. In any case, to the extent that their
argunents are relevant, they fail to persuade. The defendants
are sinply incorrect when they claimthat the enacting Congress
coul d not have been famliar wth expert w tnesses. Expert

W t nesses have been known for hundreds of years. See Learned

Hand, Historical and Practical Considerations Regardi ng Expert

Testinony, 15 Harv. L. Rev. 40, 45-50 (1901). Leaving that to one
side, the defendants are also incorrect in assumng that the
statute’'s reach is restricted to those factual scenarios that the
enacting legislature could have specifically contenplated. On
the contrary, the Suprene Court has instructed that

Reconstruction-era civil rights statutes are to be given a

sweep as broad as [their] language,’” Giffin v. Breckenridge,

403 U. S. 88, 97 (1971) (alteration in original) (quoting United

States v. Price, 383 U S. 787, 801 (1966)), ensuring that their

protections remain relevant to nodern circunstances.
In answer to the defendants’ argunent that expert testinony
is easily replaceable and therefore I ess worthy of protection

than fact testinony, we would point out that expert testinony on

14 In calling for a narrow construction of 8§ 1985(2) that
departs fromthe text, Judge Barksdal e s dissent cites Kush v.
Rut | edge, 460 U. S. 719 (1988). But Kush is notable because it

rejected a non-textual limting construction that certain
circuits, including this one, had erroneously enbraced. 1d. at
723, 726.
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police procedures will not be “readily accessible” if, as
happened here, police officials can prevent the persons with the
rel evant expertise fromtestifying, even in cases hundreds of
mles away.® This court’s cases involving Sixth Arendnent
clains of witness intimdation have not suggested that experts

need | ess protection than fact witnesses. See, e.qd., United

States v. Bieganowski, 313 F.3d 264, 291 (5th Cr. 2002); United

States v. Dupre, 117 F.3d 810, 822-23 (5th Cr. 1997). In any

case, the defendants’ unsupported conjectures about experts’
relative “need” for protection cannot displace the text’s plain
words: “any party or witness.” W therefore hold that § 1985(2)
protects expert w tnesses.

We further conclude that the statute’s coverage of expert
W t nesses was “clearly established” for purposes of qualified

immunity. No reasonable official would find the terns “any .
W t ness” anbi guous on this point. Although a body of cases is
typically required in order to give clear shape to vague

constitutional provisions referring to “due process of |aw or

“cruel and unusual punishnents,” we believe that the text is

itself sufficient to put reasonable officials on notice that the

15 As described earlier, the defendants’ position is that
no testinony against the police is too distant to warrant
condemation. The plaintiffs in the Kerrville case sought help
fromKinney and Hall because they had experienced difficulty
finding an expert fromtheir |ocal area.
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word “wi tness” includes expert witnesses.!® No case of which we
are aware has even renotely suggested that § 1985(2) does not
apply to experts. On the contrary, the only case addressing the
issue treats it as obvious that the statue enconpasses experts.

See Chahal v. Paine Wbber Inc., 725 F.2d 20 (2d Cr. 1984).

Gven the clarity of the phrase “any . . . witness,” the absence
of nore cases |like Chahal is hardly surprising. Nor would an
official find a basis for excluding experts if he or she happened
to be famliar with the lawin related contexts. As we have just
mentioned, no distinction between fact w tnesses and expert

W tnesses exists in our Sixth Amendnent wi tness intimdation
cases, nor is any such distinction drawn in cases involving the
absolute imunity that protects witnesses fromcivil liability

arising fromtheir testinony.?

16 We find untenabl e any general proposition that cases
are necessarily required in order to create clearly established
law. As the Suprene Court explained in a case involving the
crimnal counterpart to 8 1985, the civil doctrine of qualified
immunity has “the sanme objective” as the rule that due process
requires “fair warning” before crimnal liability may be inposed.
See United States v. Lanier, 520 U S. 259, 270-71 (1997). “[T]he
touchstone is whether the statute, either standing alone or as
construed, nmade it reasonably clear at the relevant tine that the
defendant’s conduct was crimnal.” 1d. at 267 (enphasis added).
We doubt that the Police Oficials would be willing to agree that
the contents of the Texas Penal Code or Title 18 of the U S. Code
are inherently incapable of giving notice of their own neaning,
even as to phrases as transparent as “any . . . witness.”

17 See Briscoe v. LaHue, 460 U. S. 325, 341-42 (1983);
Storck v. Suffolk County Dep’t of Soc. Servs., 62 F. Supp. 2d
927, 945 (E.D.N. Y. 1999) (“[The absolute] inmunity extends to al
persons, whether governnental, expert, or lay w tnesses, integral
to the trial process.”) (citing Briscoe).
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The defendants make a nore plausi bl e argunent when they
assert that their conduct did not “injure” Kinney and Hall in
their “person[s] or property” within the neaning of the statute.
Poi nting out that they were not contractually obligated to
continue sending their officers to the ETPA or to any particul ar
instructor for training, the Police Oficials argue that Kinney
and Hall |acked a property interest in the Police Oficials’
enrol Il ment of their officers in Kinney’s and Hall’s courses. The
Police Oficials further contend that Kinney and Hall were at-

w || enpl oyees of the ETPA;, thus, under precedents interpreting
the Due Process O ause, the instructors | acked any property
interest in continued enploynent at the ETPA ¥ Consequently,

the Police Oficials argue, it would have been reasonable for
themto believe that their conduct did not “injure [a] witness in
his person or property” for purposes of the statute.

Regardi ng the question whether the plaintiffs have set forth
a violation of the statute under current |law, the Police

O ficials’ argunent is foreclosed by Haddle v. Garrison, 525 U. S.

121 (1998), in which the Suprene Court held that “third-party
interference with at-will enploynent relationships[] states a

claimfor relief under 8 1985(2).” |[|d. at 126. |In Haddle, the

18 Ki nney and Hall had contracts for the 1998-1999
academ c year, so they were not at-will enployees for that term
The relationship was at-will in the sense that Kinney and Hal
had no contract for continued enpl oynent beyond the contract
period, i.e., no right to automatic renewal.
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Court reasoned that because “[t]he gist of the wong at which
8§ 1985(2) is directed is not deprivation of property, but
intimdation or retaliation against witnesses in federal -court

proceedi ngs,” the loss of at-will enploynent can injure a
plaintiff for purposes of the statute even though he or she | acks
a property interest for purposes of the Due Process Clause. 1d.
at 125-26. The Police Oficials certainly interfered with
Kinney’s and Hall’s enpl oynent within the neaning of Haddle. Not
only did they avowedly act in concert to pull their students from
the plaintiffs’ classes, but, according to the district court,
they also tried to have the plaintiffs fired fromtheir jobs.

See Kinney, 111 F. Supp. 2d at 845 (referring to evidence of “a
dogged determ nation by the defendants to rid Kilgore Coll ege of

the plaintiffs”); see also supra at pp. 8, 12 (recounting the

Police Oficials’ demands that Kinney and Hall be fired). The
plaintiffs suffered economc injury as a result of the

def endants’ actions: Kinney' s ETPA contract was not renewed, and
Hall left the ETPA in apprehension of suffering the sane fate.
Hol da’'s affidavit confirns that, before the defendants began
their canpaign, the ETPA anticipated renewing the plaintiffs’
contracts. Coercing an enployer into firing an enpl oyee is the

classic case of interfering with enploynent relations.?®

19 G ven the facts of this case, it is incorrect to say,
as Judge Barksdal e’ s dissent repeatedly does, that the only thing
that the Police Oficials did was to benignly decline to enrol
their officers in the plaintiffs’ classes. The defendants
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Al t hough a precedent so commandi ng as Haddl e i s not
necessary to establish that a reasonably conpetent official would
have understood that certain conduct was unlawful, we agree with
the Police Oficials that it was not clearly established before
Haddl e that the “property” contenplated by § 1985(2) included
at-wi |l enploynent. The Suprene Court granted certiorari in
Haddl e to resolve a split anong the circuits with regard to the
status of at-will enploynent, 525 U. S. at 124, and this circuit
had not clearly announced its view on the subject. Thus, given
the absence of a definitive judicial interpretation of “property”
for purposes of § 1985(2), coupled with the fact that at-wll
enpl oynent is not “property” for purposes of the Due Process
Cl ause, we cannot conclude that 8§ 1985(2) by its terns clearly
established that third-party interference wwth at-will enpl oynent
was injury to property. On this point, the | aw becane clearly

est abl i shed only after Haddl e.?

interfered with the plaintiffs’ enploynent, and if that is an
absurd result, then the dissent’s quarrel is wth Haddl e, not
W th us.

20 Hal| left the ETPA before the expiration of his
contract for the 1998-1999 academ c year, assertedly because of
fears over job security. To the extent that the Police Oficials
interfered with Hall’s rights under this contract, as opposed to
Hal | s prospects of continued enpl oynent beyond the contract, the
Police Oficials did nore than nerely interfere with at-wll
enpl oynent. However, the plaintiffs have not argued that the
defendants’ interference with Hall’s contract violated |aw that
was clearly established even before Haddle, and thus we need not
deci de that question
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The Police Oficials and Judge Barksdal e argue that Haddl e
is irrelevant to this case because it was issued on Decenber 14,
1998, after the events of Septenber and October 1998, when the
conspiracy began. They are m staken in believing that the
conduct that forns the basis of the plaintiffs’ statutory claim
took place solely in or before October 1998. Subsection
1985(3)’ s cause of action specifically extends liability to any

persons who “do, or cause to be done, any act in furtherance of

the object of [a] conspiracy [to injure a witness in retaliation
for his or her testinony].” (enphasis added).? Kinney and Hal

provi ded evidence that the Police Oficials affirmatively

21 In their petition for rehearing, the defendants raised
for the first time an argunent that the plaintiffs do not have
statutory standing to sue under § 1985(3). The argunent is that
even though 8 1985(2) prohibits the intimdation of “part[ies] or
W tness[es]” (as well as many other categories of persons), the
remedy described in the |ast clause of § 1985(3) uses the phrase
“party so injured’” to nean “litigant so injured” rather than
“person so injured.” There is a split of authority with respect
to the point raised by the defendants. Conpare Chavis v. { ayton
County Sch. Dist., 300 F.3d 1288, 1292 (11th Gr. 2002),
Heffernan v. Hunter, 189 F.3d 405, 409-10 (3d GCr. 1999), and
Brever v. Rockwell Int’l Corp., 40 F.3d 1119, 1125 n.7 (10th Gr.
1994) (all holding that non-party w tnesses have standing), wth
Bl ankenship v. MDonald, 176 F.3d 1192, 1196 (9th Cr. 1999), and
Rylewicz v. Beaton Servs., Ltd., 888 F.2d 1175, 1180 (7th G
1989) (both holding that non-party w tnesses |ack standing). W
note that there is a question as to our jurisdiction to entertain
an argunent relating to statutory standing (as opposed to
constitutional standing) in the context of an interlocutory
appeal. See Summt Med. Assocs., P.C v. Pryor, 180 F.3d 1326,
1334-36 (11th G r. 1999); Triad Assoc. v. Robinson, 10 F. 3d 492,
496 n.2 (7th Gr. 1993). W need not resolve the question,
however, as the defendants did not raise this issue in the
district court or before the panel. They are of course free to
rai se the argunent in further proceedi ngs bel ow
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commtted “act[s] in furtherance” of their conspiracy to have
Kinney and Hall renoved fromtheir ETPA positions |ong after
Haddl e, not just before. |In particular, Kinney and Hall claim
(and the Police Oficials conceded in their depositions) that the
Police Oficials continued to prohibit their officers from
enrolling in Kinney’s or Hall’ s classes for the entire tine that
they were working as instructors at the ETPA; at | east one of the
def endants continued to boycott the entire ETPA during that tine.
Hall’ s resignation fromthe ETPA becane effective on January 3,
1999, and Kinney's ETPA contract did not expire until Septenber
1999. Viewing the sunmary judgnment record in the |ight nost
favorable to Kinney and Hall, it is reasonable to infer that if
the Police Oficials had ceased their boycott in the wake of
Haddl e, Hol da may have reconsidered his conclusion that it was no
| onger economcally viable for Kilgore College to offer Kinney's
and Hall’s courses, and thus Kinney and Hall m ght not have been
injured. In the end, it may be that nuch of the damage was done
while the Police Oficials still enjoyed qualified inmunity;
nonet hel ess, Kinney and Hall are entitled to pursue their clains
for any damages traceable to “act[s] in furtherance” that
occurred after the illegality of the Police Oficials actions
becone cl ear.

Viewing the facts in the Iight nost favorable to Kinney and
Hal I, the conduct at issue in this case falls within the core of
8§ 1985 s post-Haddl e neaning. There was sufficient evidence to
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show that the defendants agreed to retaliate against Kinney and
Hal | on account of the instructors’ testinony against police
officers in a federal case, and, as in Haddle, the retaliation
took the formof interference with the instructors’ enploynent
relati onshi p, nanely by boycotting their classes and pressuring
the ETPA to fire them W thus conclude that the Police
O ficials’ conduct was objectively unreasonable in |Iight of
clearly established law, and the district court properly denied
their notion for sunmary judgnment with respect to the § 1985
claim

We enphasi ze that the statute does not create liability for
every adverse action taken against a witness after the wtness
testifies in a federal case. |In addition to the requirenent that
there be a cognizable injury to the witness or his property
(di scussed above), the statute itself contains another limting
principle: the conspirator nmust threaten or injure the wtness
“on account of his having so attended or testified”—that is,
because of, and by reason of, a person’s participation as a
W tness. See WEBSTER S THI RD NEW | NTERNATI ONAL Di cTi oNaRY 13 (1963)
(defining the phrase “on account of” to nean “for the sake of: by

reason of: because of”).?? The defendants have said that they

22 Qur reading of the “on account of his having so
attended or testified” |language in 8§ 1985 parallels the Suprene
Court’s interpretation of simlar |anguage in 18 U S. C. § 241,
the crimnal counterpart to 8 1985. Section 241 crimnalizes,
inter alia, conspiracies toinjure or intimdate a citizen in the
free exercise and enjoynent of federal rights “because of [the
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had concerns about the instructors’ abilities and ethics. The
district court found, however, that there was sufficient evidence
for a jury to conclude that the defendants acted to punish the
plaintiffs because they had testified against the police. In
further proceedings in this case, the defendants may be able to
resolve this factual dispute in their favor.
VI . FI RST AMENDVENT CLAI M

Kinney and Hall claimthat the defendants unlawfully
retaliated against themfor exercising their rights to free
speech guaranteed by the First Amendnent and nmade applicable to
state actors by the Fourteenth Anmendnent. The district court
evaluated the plaintiffs’ claimaccording to the | aw governing
First Amendnent retaliation clains brought by public enpl oyees.
See Kinney, 111 F. Supp. 2d at 837. Acknow edgi ng that Kinney
and Hall were not enployees of the Police Oficials, the district

court noted that in Board of County Comm ssioners v. Unbehr, 518

U S 668 (1996), the Suprene Court held that the First Amendnent
anal ysis applicable to clains by public enployees also applies to
First Amendnent clains brought by the governnent’s independent
contractors. Having considered the rel ationship between Kinney

and Hall and the police agencies that have | ong used their

citizen's] having so exercised the sane.” Interpreting this

| anguage in United States v. Guest, 383 U S. 745 (1966), the
Court stated that 8§ 241 woul d not reach every conspiracy that
affected a federal right, but only a conspiracy whose

“predom nant purpose” was to deter or punish the exercise of the
federal right. 1d. at 760.
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services, the district court concluded that Kinney and Hall are
“the equivalent of . . . governnental independent contractor[s].”
Ki nney, 111 F. Supp. 2d at 841 (citing Unbehr, 518 U S. at 674).
As the district court recognized, a First Amendnent
retaliation claimin the enploynent context has four elenents:
(1) the plaintiff suffered an adverse enpl oynent decision, (2)
the plaintiff’s speech involved a matter of public concern, (3)
the plaintiff’s interest in speaking outwei ghed the governnental
defendant’s interest in pronoting efficiency, and (4) the

prot ected speech notivated the defendant’s conduct. See Lukan v.

N. Forest 1SD, 183 F.3d 342, 346 (5th G r. 1999). The district

court determ ned that Kinney and Hall had proffered sufficient
evidence to withstand summary judgnent on those elenents. First,
the district court found that both instructors presented evi dence
that they had suffered adverse enpl oynent actions by being forced
to accept |l ower paying jobs as a result of the Police Oficials’
boycott. Kinney, 111 F. Supp. 2d at 838. Second, the court
determned that the plaintiffs’ testinony regarding the use of
excessive force by police officers was unquestionably a matter of
public concern. 1d. Third, applying the balancing test set

forth in Pickering v. Board of Education, 391 U S. 563, 568

(1968), the district court determ ned that the bal ance weighed in
favor of Kinney and Hall; that is, the instructors’ interest in
comenting on a matter of public concern outweighed the Police
Oficials’ interest in pronoting the efficient delivery of public
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services. Kinney, 111 F. Supp. 2d at 838.%2 Fourth, the

district court found that the instructors’ speech notivated the
Police Oficials’ actions. 1d. Then, turning specifically to
the question of qualified immunity, the court determ ned that the
relevant |aw was clearly established at the tine of the all eged
violation and that the Police Oficials’ conduct was objectively
unreasonable in light of that clearly established law. See id.

at 840-44.

As we noted in our analysis of the plaintiffs’ § 1985
clains, the threshold issue in a qualified immunity inquiry is
whet her, taken in the light nost favorable to the party asserting
the injury, Kinney and Hall have shown that the Police Oficials’

conduct violated their constitutional rights. See Saucier, 533

US at 201. Only if we determine that the plaintiffs’ evidence
shows a constitutional violation do we address the question

whet her “[t]he contours of the right [were] sufficiently clear

23 Thi s bal anci ng was of course inforned by the district
court’s evaluation of the sunmary judgnent evi dence.
Specifically, regarding the Police Oficials assertions that the
instructors’ speech threatened to disrupt the efficient provision
of public services, the district court remarked as foll ows:

There are genuine issues of fact remaining in this case
as to whether the plaintiffs’ expert testinony could
legitimately cause any disruptions in the defendants’

oper ati ons. Moreover, it mnust be determ ned whether
these disruptions, if any, were the result of a perceived
“conflict of interest” or the “blackballing” of

plaintiffs for turning agai nst one of their own.

111 F. Supp. 2d at 843.
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[at the time of the alleged violation] that a reasonable official
woul d understand that what he is doing violates that right.”
Anderson, 483 U. S. at 640. W begin, then, by asking whether the
Police Oficials’ conduct anounts to a violation of the
plaintiffs’ right to free speech. This requires us first to
identify the proper First Amendnent anal ysis.
A What is the applicable First Anendnent anal ysis?

The First Anmendnent shields speech “not only [from direct
limtations . . . but also [fron] adverse governnment action

against . . . individual [s] because of [their speech],” including
the denial of public benefits to punish individuals for their

speech. Colson v. G ohman, 174 F.3d 498, 508 (5th Gr. 1999).

At the outset, the Police Oficials contend that their
conduct is not actionable under the First Anmendnent because their
deci sions on whether and where to enroll officers are
discretionary in the sense that no contract required themto
enroll their officers in Kinney’s and Hall’s courses. This
assertion overl ooks the fundanental point that governnenta
discretion is always constrained by the Constitution. As the

Suprene Court stated in Perry v. Sindernmann, the | ocus classicus

of the “unconstitutional conditions” doctrine:

For at | east a quarter-century, this Court has nmade cl ear
that even though a person has no “right” to a val uable
governnental benefit and even though the governnent may
deny hi mthe benefit for any nunber of reasons, there are
sone reasons upon which the governnent may not rely. It
may not deny a benefit to a person on a basis that
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infringes his constitutionally protected interests—
especially, his interest in freedom of speech.

408 U. S. 593, 597 (1972). The county officials in Urbehr were
under no duty to place contracts with the plaintiff’s trash-
haul i ng business, nor did the plaintiff have a right to those

contracts; it was an at-will relationship. See Unbehr, 518 U S

at 670-71. The point of such cases, as we have | ong nade pl ain,
is the governnent’s duty not to punish protected speech, not the
citizen's supposed “right” to government patronage.? |n the
i nstant case, the district court found sufficient evidence not
only that the defendants deprived Kinney and Hall of the benefit
of continued enrollnent in their courses—a formof public
patronage—but al so that at |east sone of the defendants sought
to have the instructors renoved fromthe acadeny altogether.
That no contract forbade this is irrel evant.

The Police Oficials also suggest that their relationship
with Kinney and Hall was too attenuated to create the requisite
gover nnental power over the instructors. Specifically, the

Police Oficials argue that their conduct did not deny Kinney and

24 See N. M ss. Comunications, Inc. v. Jones, 792 F.2d
1330, 1337 (5th Gr. 1986) (“Although the [plaintiff newspaper]
may have had no ‘right’ to receive certain | egal advertising from
the County Board of Supervisors, it would violate the
Constitution for the Board to withhold public patronage, in the
formof its advertising, fromthe [newspaper] in retaliation for
t hat newspaper’s exercise of first anmendnent rights, or, in
simlar reprisal to threaten commercial advertisers with a |oss
of county busi ness should they continue to advertise in the
[ newspaper].”).
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Hal | the benefit of enploynent because Kil gore Coll ege, and not
the Police Oficials, held the authority to refuse to renew
Kinney’s and Hall’s contracts. W reject this |line of argunent.
The Suprenme Court has nmade it clear that First Amendnent
protection does not depend on whether the governnental action at
issue is “direct” or “indirect.” To hold that the Police

O ficials’ conduct cannot constitute a First Amendnent violation
because they did not directly deprive Kinney and Hall of their

j obs, but instead used governnental power to exert econom c
pressure on the instructors’ enployer in order to achieve that
sane result, “would allow the governnent to ‘produce a result

which [it] could not command directly. Perry, 408 U. S. at 597

(quoting Speiser v. Randall, 357 U S. 513, 526 (1958))

(alteration in original). The defendants’ “attenuation” argunent
is fundanentally m sqguided, for the situation in which the
econom ¢ rel ationship between the governnent and the speaker is
the nost attenuated would be the case in which the speaker is an
ordinary citizen with no enploynent-related ties to the
governnent. In this limting case for the defendants
attenuation argunent, the First Amendnent would plainly forbid
the governnent from pressuring the citizen's enployer to fire the
citizen as punishnent for trial testinony that the governnent
disliked. The degree of attenuation present in a given case nmay
wel | bear on causation—that is, it may be easier for a
governnent official to fire his own enployee than to persuade a
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contractor to fire one of its enployees—but this does not change
the official’s First Arendnent duty. W thus reject the
defendants’ initial argunents that the First Anendnent has no
bearing on this case.

While all citizens enjoy the protections of the First
Amendnent, the appropriate anal ytical framework for applying the
“unconstitutional conditions” doctrine to a given First Amendnent
cl ai m depends on the context in which the claimarose. As the
Suprene Court explained in Unbehr, the cases forma “spectruni
ranging from at one end, cases involving “governnent enpl oyees,
whose close relationship with the governnent requires a bal anci ng
of inportant free speech and governnent interests” and, on the
ot her end, cases involving “ordinary citizens whose vi ewpoi nts on
matters of public concern the governnment has no legitinmate
interest in repressing.” 518 U S. at 680.

Because the governnent has no legitimate interest in denying
a benefit to “ordinary citizens” on account of their speech on
matters of public concern, there is no interest bal ancing
involved in the First Amendnent analysis for “ordinary citizen”
cases. Rather, the First Amendnent is violated in “ordinary
citizen” cases if the individual engaged in conduct protected by
the First Anendnent and the governnent took action against the

person because of that protected conduct. See, e.qg., Rolf v.

Gty of San Antonio, 77 F.3d 823, 827 (5th Cr. 1996). 1In
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“governnent al enpl oyee” cases, by contrast, courts nust be
attentive to the “[t]he governnent’s interest in achieving its

goals as effectively and efficiently as possible,” which interest
“Is elevated froma relatively subordinate interest when it acts
as sovereign to a significant one when it acts as enpl oyer.”

Waters v. Churchill, 511 U S. 661, 675 (1994) (plurality

opi ni on).
The Suprenme Court set out the basic analytical structure for

“governnent al enpl oyee” bal ancing cases in Pickering v. Board of

Education, 391 U. S. at 568. |In that case, the Court held that a
board of education violated a teacher’s First Amendnent rights by
di scharging himin retaliation for his criticismof the board’s
budget decisions. |[d. at 566, 574-75. |In so holding, the Court
enphasi zed that governnent enpl oyees “may [not] constitutionally
be conpelled to relinquish the First Amendnent rights they would
ot herwi se enjoy as citizens to comment on matters of public
interest in connection with the operation of the public
[institutions] in which they work.” 1d. at 567-68. The Court

al so recogni zed, however, that “the State has interests as an
enpl oyer in reqgulating the speech of its enployees that differ
significantly fromthose it possesses in connection with
regul ati on of the speech of the citizenry in general.” 1d.

Thus, explained the Court, it is necessary “to arrive at a

bal ance between the interests of the teacher, as a citizen, in
comenting upon matters of public concern and the interest of the
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State, as an enployer, in pronoting the efficiency of the public
services it perforns through its enployees.” 1d. at 568.

I n Unbehr and its conpanion case, O Hare Truck Service, Inc.

v. Gty of Northlake, 518 U S. 712 (1996), the Suprene Court held

that the “governnental enpl oyee” version of the unconstitutional
condi tions doctrine—that is, the Pickering balancing inquiry—s
al so appropriate where an i ndependent contractor alleges a First

Amendnent vi ol ati on agai nst the governnment. See O Hare Truck

Serv., 518 U S. at 720-24; Unbehr, 518 U. S. at 677-78, 684-85.
The Court reasoned that “[i]ndependent governnent contractors are
simlar in nost relevant respects to governnent enpl oyees.”
Urbehr, 518 U. S. at 684. Specifically, the Court noted:

The governnent needs to be free to termnate both

enpl oyees and contractors for poor performance, to

i nprove the efficiency, efficacy, and responsiveness of
service to the public, and to prevent the appearance of

corruption. And, absent contractual, statutory, or
constitutional restriction, the governnent isentitledto
termnate themfor no reason at all. But either type of

relationship provides a valuable financial benefit, the
threat of the |l oss of which inretaliation for speech may
chill speech on matters of public concern by those who,
because of their dealings with the governnent, “are often
in the best position to know what ails the agencies for
whi ch they work.”

Id. at 674 (quoting Waters, 511 U.S. at 674).2

25 Based on reasoning simlar to that of the Suprene Court
in Unbehr and O Hare Truck Service, this court has also applied a
Pi ckering balancing test in First Arendnent retaliation cases
arising outside the public enploynent context. See, e.qg., Copsey
V. Swearingen, 36 F.3d 1336, 1344 (5th Gr. 1994) (holding that a
Pi ckering bal ancing anal ysis was the appropriate framework for
eval uating a vending stand operator’s First Amendnent clai m based
on a state agency’s revocation of his |license after he publicly
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As we have explained in past cases, the determ nation
whet her the relationship between the governnent and an indivi dual
falls on the “governnental enployee” end of the Unbehr spectrum
turns on whether the relationship is sufficiently “anal ogous to

an enpl oynent relationship.” See Blackburn v. Gty of Marshall,

42 F. 3d 925, 932 (5th GCr. 1995). Applying this standard in

Bl ackburn, we held that the Pickering bal ancing test was not
applicable to a wecker service ower’s First Amendnent
retaliation claimagainst police officials for revoking his

perm ssion to use the police radio frequency after he criticized
the police departnent’s contracting procedures. 1d. at 930, 934.
The revocation of radio privileges rendered the service unable to
participate in a rotation system for renoving damaged vehi cl es
fromthe scenes of accidents. 1d. at 930. W reasoned in

Bl ackburn that the business rel ationship between the w ecker
service owner and the police departnent did not inplicate

enpl oynent-type ties but was instead simlar to the relationship

between the parties in North M ssissippi Communi cations, another

case in which we applied the “ordinary citizen” version of the

“unconstitutional conditions” doctrine. See Bl ackburn, 42 F. 3d

at 934. North M ssissippi Comunications involved a newspaper’s

criticized the licensing progran); Caine v. Hardy, 943 F.2d 1406,
1415-16 (5th Gr. 1991) (en banc) (treating an anesthesi ol ogi st
with clinical privileges at a public hospital as a “public

enpl oyee” for purposes of his First Anmendnent clai mbased on the
hospital’s permanent suspension of his clinical privileges after
he opposed a proposal nade by the chief of anesthesiol ogy).
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First Amendnent claimalleging that county officials had ceased
pl acing legal notices in the newspaper in retaliation for the
newspaper’s publication of editorials that criticized the board
and its nenbers. 792 F.2d at 1337. W did not apply a Pickering
bal ancing test to the newspaper’s First Amendnent claim but
rather held that “it would violate the Constitution for the Board
to withhold public patronage, in the formof its adverti sing,

inretaliation for that newspaper’s exercise of first
anendnent rights.” I|d.

The parties in this case di sagree over which First Amendnent
anal ysi s—Pi ckering bal ancing on the one hand or the “ordinary
citizen” framework on the other—should apply to this case.
Earlier, in arguing that their actions did not deny Kinney and
Hal | any actionable “benefits” for purposes of the
unconstitutional conditions doctrine, the Police Oficials
enphasi zed their |ack of enploynent-type ties to Kinney and Hall.
I n support of their argunent regarding the appropriate First
Amendnent anal ysis, however, the Police Oficials now
characterize their relationship with the ETPA and ETPA
instructors as sufficiently akin to enploynent to warrant a
bal ancing of the Police Oficials’ interests against the free
speech interests at stake in this case. Relying on North

M ssi ssi ppi  Communi cati ons and Wrrell v. Henry, 219 F.3d 1197

(10th Cr. 2000), Kinney and Hall respond that the “ordinary
citizen” analysis is better suited to the circunstances of the
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instant case than is the “governnental enployee” test. In
Wrrell, the Tenth Grcuit declined to apply a Pickering

bal ancing test to a First Amendnent claimalleging that the | aw
enforcenent defendant pressured the plaintiff’s enployer to
rescind the plaintiff’'s job offer in retaliation for the
plaintiff’s having testified as an expert wi tness on behalf of a
crimnal defendant. See 219 F.3d at 1202, 1209-12. Rather, the
Wrrell court determ ned that the appropriate First Amendnent
analysis for evaluating the plaintiff’s claimwas the “ordinary
citizen” version of the unconstitutional conditions doctrine.
See id. at 1212-13.

We agree with the district court and the Police Oficials
that a Pickering balancing analysis is appropriate in this case.
The rel ationship between the Police Oficials and ETPA
instructors such as Kinney and Hall inplicates governnental
interests simlar to those involved in the public enpl oynent
context. Law enforcenent agencies have a legitimte interest in
exerci sing discretion over the choice of the instructors who
train the officers who wll, in turn, carry out the agencies’
public duties. Those interests include, for exanple, ensuring
that the instructors are conpetent and know edgeabl e, that they
are adept at conveying that know edge to officer-students, and
that they maintain a good working relationship with | aw
enforcenent agency officials so that those officials can nonitor
the training that their officers receive. These interests are
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all relevant to the ultimate governnental interest that the
Pi ckering bal ancing analysis is neant to protect, nanely the
interest “in pronoting the efficiency of the public services [a
| aw enf orcenent agency] perforns.” Pickering, 391 U S. at 568.

The defendants do not dispute that the instructors spoke on
a matter of public concern, nor can they question (in this
interlocutory appeal) the district court’s factual determ nations
regardi ng causation. Accordingly, we now consi der whether, under
Pi ckering, the district court correctly bal anced the First
Amendnent interest in protecting Kinney’s and Hall’'s speech
against the Police Oficials’ interests in suppressing it.

B. Was there a First Amendnent violation?

The Pickering test requires us to balance the speaker’s
First Amendnent interests against the governnent’s legitinmate
interests in the efficient provision of public services. In
performng this bal ance, we nust take care not to exceed the
scope of our interlocutory appellate jurisdiction. As explained
earlier, see supra Parts Il-I111, we nust accept the existence of
t hose genui ne issues of fact identified by the district court and
the district court’s concomtant characterization of the
plaintiffs’ summary judgnent evidence. The question for us is
whet her the district court commtted legal error in balancing the
interests supported by the summary judgnent record, view ng the

record in the light nost favorable to the non-novants.
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Starting first wwth the plaintiffs’ side of the scales, we
conclude that Kinney and Hall present an extrenely strong First
Amendnent interest. The weight of the First Amendnent interest
is, of course, not neasured solely by the instructors’ own

personal gain, if any, fromspeaking.?® It is, rather, a

function of the social value of that speech. See, e.qd., Connick
v. Myers, 461 U. S. 138, 145 (1983) (“[S]peech concerning public

affairs is nore than self-expression; it is the essence of self-
governnent.”) (alteration in original) (internal quotation marks

and citation omtted); Brawner v. Cty of Richardson, 855 F.2d

187, 192 (5th G r. 1988) (discussing, in the course of a

Pi ckering bal ancing case, “the public’s interest in the

di scl osure of m sconduct or nal feasance” (enphasis added)). This
court has enphasi zed the great First Amendnent significance of
speech bearing on official m sconduct, “especially when it
concerns the operation of a police departnent.” Brawner, 855
F.2d at 191-92. |ndeed, because individuals working in |aw

enforcenent “are often in the best position to know about the

26 Contrary to sone of the Police Oficials’ intimtions,
the plaintiffs’ interests in speaking cannot be reduced to a nere
pecuniary interest in, as the defendants put it, “nmoonlighting as
experts-for-hire.” The plaintiffs originally planned to be paid
for their work in the Kerrville shooting case—fust as Kinney had
been paid in the past when he had testified as an expert in
support of police officers—but they |ater decided that “it
woul dn’t be right to charge” because they “felt so strongly about
the incident.” As we explain in the text, the speech in this
case i s uncommonly val uabl e because of the public’s interest in
identifying, preventing, and renedying official m sconduct, not
because of any personal advantage to Kinney and Hall.
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occurrence of official msconduct, Unbehr, 518 U S. at 674, “it
is essential” that such well-placed individuals “be able to speak
out freely” about official m sconduct, Pickering, 391 U S at

572. Kinney and Hall, two experienced | aw enforcenent trainers
W th expertise in weapons and the use of force, are ideally

pl aced to offer val uable public comment about excessive force and
t he adequacy of police training and supervision, the key issues
in the Kerrville trial.? Moreover, as the district court

pointed out, “[i]ndividuals will have a hard tinme succeeding in
an excessive force case wthout the assistance of experts who are
intimately acquainted with police procedures.” Kinney, 111 F.
Supp. 2d at 838. Expert testinony is thus essential both in
providing victins with “the only realistic avenue for vindication
of constitutional guarantees,” Harlow, 457 U S. at 814, as well

as in serving 8 1983's parallel deterrent function, see Omen v.

Gty of Independence, 445 U. S. 622, 651 (1980). W thus concl ude

21 The fact that Kinney and Hall spoke as expert w tnesses
does not nean that their speech was | ess val uabl e than ot her
forms of speech that reveals official msconduct. By virtue of
their experience and expertise, witnesses |ike Kinney and Hal
pl ay an essential role in identifying police msconduct. There
was no secret about the fact that Eddi e Gonzal es had been shot by
the police in Kerrville; the public did not need an expert
witness to reveal that. The public does need experts |ike Kinney
and Hall, however, to reveal whether the shooting was an
unjustified use of force or the result of inadequate training or
supervi si on
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that Kinney and Hall have a particularly weighty First Anendnment
interest on their side of the Pickering scales.?®

We turn next to the Police Oficials’ side of the Pickering
bal ance. Stated in its nost general terns, the governnment has an
interest in “pronoting the efficiency of the public services
[that the governnental agency] perforns.” Pickering, 391 U S at
568. In the instant case, given the Police Oficials objective
of providing effective | aw enforcenent, all sides recognize that
they have a strong interest in assuring the effective training of
their |law enforcenent personnel. As the Suprene Court has nade
cl ear, however, the relevant issue is not the weight of the
governnental interest considered in abstract terns; we | ook
instead to how the speech at issue affects the governnent’s
interest in providing services efficiently. It is the speech’s
detrinental effect on the efficient delivery of public services
that gives the governnent a legitimate interest in suppressing

it. This is illustrated, for exanple, by Rankin v. MPherson,

483 U. S. 378, 381 (1987), a case in which an enployee in a

constable’s office remarked, upon hearing about the attenpted

28 Judge Jones would mnimze the inportance of the free
speech interest at stake here on the ground that Kinney and Hal
testified voluntarily. (Kinney and Hall were actually
subpoenaed, but they admt that they appeared voluntarily.) In
doing so, she relies on the Third Crcuit’s decision in Geen v.
Phi | adel phi a Housing Authority, 105 F.3d 882 (3d Gr. 1997). The
plaintiff in Geen was denoted after he agreed to testify, as a
favor for a friend, as a character witness at the friend's son’s
bail hearing. 1d. at 884. Such testinony is of nuch |ess public
i nportance than the testinony here.
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assassi nation of President Reagan, “[I]f they go for him again,
hope they get him” The Rankin Court did not consider the

def endant constable’s generalized interest in nmaintaining

di sci pline—eertainly an inportant interest—but the Court

i nstead asked whet her the speech at issue, given the context and
the enpl oyee’s duties, actually inpaired office operations. “In
perform ng the [Pickering] balancing, the statenment will not be
considered in a vacuum the manner, tine, and place of the

enpl oyee’ s expression are relevant, as is the context in which
the dispute arose.” 1d. at 388. Thus, the question in this case
is not whether the police have an interest in “effective

traini ng”—no one woul d deny that—but rather whether, on this
record, they could reasonably think that interest threatened by
the plaintiffs’ protected speech such that the Police Oficials
may |legitimtely suppress that speech.

In recogni zing that the governnental interests at stake in a
particul ar case necessarily depend upon the facts of the case, we
nost certainly do not, as the dissent asserts, pervert the First
Amendnent anal ysi s by changi ng the Pickering bal ancing inquiry
into a question for the jury. It is for the court to determ ne
the inportance of a plaintiff’s speech interest, to determ ne the
i nportance of a governnental interest in efficient operations,
and to bal ance the relative weight of each. But the governnenta
interests that are at stake in a particular case necessarily
depend on the facts of the case. As a matter of |law, the Police
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O ficials surely have an array of weighty interests in various
matters, but those interests are only relevant to this case if,
as a matter of fact, a certain interest is threatened. |In this
case—an interlocutory appeal of a denial of summary judgnent —w»e
are not permtted to indulge in our own preferred view as to the
true facts of the case, nmuch | ess can we sinply accept the
defendant’s version of the disputed facts as true. |Instead, we
must accept the genuine factual disputes identified by the
district court and conduct the inquiry as if the plaintiffs’
version is true. That is howthis circuit, like other circuits,
handl es the substantive | aw of Pickering balancing in the
procedural posture of summary judgnent when the material facts

are disputed. See, e.qg., Victor v. MElveen, 150 F.3d 451, 457

(5th Gr. 1998) (explaining that a sheriff was unable to show
that his interests in efficient functioning of the departnent
out wei ghed a deputy’s speech interests, given that it was

di sput ed whet her the comment was disruptive).?® The dissent is

29 See al so Johnson v. Ganim 342 F.3d 105, 114-15 (2d
Cir. 2003) (denying sunmary judgnment and qualified inmunity
because of factual dispute regarding whether plaintiff’s speech
reasonably coul d disrupt the governnent enployer’s operations);
Gustafson v. Jones, 290 F.3d 895, 909 (7th Cr. 2002) (“Pickering
bal ancing is not an exercise in judicial speculation. Wile it
is true that in sonme cases the undi sputed facts on summary
judgnent permt the resolution of a claimwthout a trial, that
means only that the Pickering elenments are assessed in |light of a
record free frommaterial factual disputes.”); Domina v. Van
Pelt, 235 F.3d 1091, 1098-99 (8th Gr. 2000) (denying summary
judgnent and qualified imunity due to factual dispute over
whet her enpl oyee’ s speech created workpl ace di sharnony and
affected norale); Johnson v. Univ. of G ncinnati, 215 F. 3d 561
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thus incorrect if it suggests that First Amendnent cases present
an exception to the general rule that we do not resol ve genui ne
factual disputes at the sunmary judgnent stage. Put differently,
engagi ng in Pickering balancing is not |ike performng rational
basis review, where we uphold governnent action as long as there
is sonme imagi nable legitimate basis for it. Qustafson, 290 F. 3d

at 909-10; see Boddie v. Gty of Colunbus, 989 F.2d 745 (5th Cr

1993) (“There was no interest to balance [in the Pickering
inquiry] when this [potential] reason was rejected factually.”).
We do not let the governnental defendant prevail, on summary
judgnent, by relying on interests that, viewing the record in the
non-novant’s favor, are not reasonably threatened in the case.
Wth these principles in mnd, we nowturn to the Police
Oficials’ asserted grounds for taking action against Kinney and
Hall. I n canvassing the possible harnms caused by the plaintiffs’
Kerrville testinony, we note first that sone of the workpl ace
di sruptions cited by the Police Oficials are sinply irrel evant
to the Pickering calculus. It is of course true, as the
def endants point out, that the boycott strained the relationship
bet ween the ETPA and the | ocal police agencies. In addition, the

boycott may have caused tension between Holda and the plaintiffs,

585 (6th G r. 2000) (reversing grant of summary judgnent because
material factual disputes bore on Pickering balance); cf. Shands
v. Gty of Kennett, 993 F.2d 1337, 1342-43 (8th Cr. 1993)
(instructing district courts to submt special interrogatories to
the jury on the question of whether the enpl oyee’ s speech was

di sruptive).
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al t hough Hol da did defend Kinney and Hall in the nmedia and
attenpt to resolve the boycott amcably. Those types of
di sruptions m ght have given the ETPA a sound reason for taking
action against Kinney and Hall, but they cannot be counted in the
Police Oficials’ favor. The disruptions just noted were caused
by the Police Oficials’ boycott, so the Police Oficials can
hardly rely on those disruptions as a justification for their
boycott. The question is whether the plaintiffs’ testinony posed
a threat to the Police Oficials’ ability to deliver police
services, not whether the Police Oficials caused a disruption in
response to it.?3°

Wth regard to the question whether the plaintiffs’ speech
inpaired the Police Oficials’ training operations, the district
court concluded, based upon its review of the record before it,
that the defendants had not identified any damage to the

efficiency of their operations brought about by Kinney s and

30 Cf. Kennedy v. Tangi pahoa Parish Library Bd. of
Control, 224 F.3d 359, 378 n.19 (5th Cr. 2000). Oher courts
have |i kew se rejected the circular argunent advanced by the
Police Oficials. See Wrrell, 219 F.3d at 1210-11 (“[A]cting
wth retaliatory intent, a third party upon whose cooperation the
enpl oyer depended could refuse to cooperate with the enpl oyer
unl ess a particul ar enpl oyee were fired, denoted, or transferred.
By wi t hhol di ng cooperation, the third party could effectively
create the very workplace disruption that, under the Pickering
approach, could be used to justify the limtation of First
Amendnent rights.”); cf. Hughes v. Whitner, 714 F.2d 1407, 1434
(8th Gr. 1983) (MMIlian, J., dissenting) (“It would be
anserine to permt the governnent to discipline its enpl oyees
because of disruption caused by the governnent’s repressive
reaction to the enployee’s first anendnent activities.”).
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Hall’ s testinony in Kerrville. Kinney, 111 F. Supp. 2d at 842.
This finding is not itself determnative, for we (like those in
dissent) are mndful of the fact that a prudent adm nistrator
will often wish to take action before a risk ripens into an
actual workplace disruption. The key limtation on preenptive
action, however, is that the officials’ predictions of disruption

must be reasonabl e. See Waters, 511 U. S. at 673; Connick, 461

U S at 154; Brawner, 855 F.2d at 192 (aski ng whether speech was
“Il'ikely” to disrupt police departnent’s operations); see also
Gustafson, 290 F.3d at 911 (denying police officials’ request for
qualified imunity and remarking that “nmere incantation of the
phrase ‘internal harnony in the workplace is not enough to carry
the day” (internal quotation marks omtted)). “Even in
situations where courts have recogni zed the special expertise and
speci al needs of certain decisionnmakers, the deference to their
concl usi ons has never been conplete.” Waters, 511 U S. at 677.
The reason for this rule should be obvious: Disruption is always
possi bl e, but to give deference to unfounded predictions of harm
woul d al |l ow the governnment arbitrarily to punish speech under the
gui se of preenpting disruption. That is, it would permt the
governnent “to silence discourse, not because it hanpers public
functions but sinply because superiors disagree with the content
of enpl oyees’ speech,” Rankin, 483 U S. at 384. The district
court addressed the issue of whether disruption was a reasonabl e
prospect, and its conclusion was that “[t]here are genui ne issues
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of fact remaining in this case as to whether the plaintiffs’
expert testinony could legitimtely cause any disruptions in the
defendants’ operations.” Kinney, 111 F. Supp. 2d at 843.3 W
are not free to disregard that conclusion in this appeal.

The Police Oficials claimthat Kinney’s and Hall’s
testi nony damaged training by creating a “conflict of interest”
and “violat[ing] . . . principles of cooperative responsibility
[and] trust.” Needless to say, reasonable officials should be
concerned about conflicts of interest, and they can rightfully
demand that their enpl oyees and contractors not abuse the trust
t he governnent places in them Based upon the summary judgnent
record, however, the district court was unable to determ ne
whet her the Police Oficials had concerns about genuine conflicts
of interest or were instead, as Kinney and Hall contend, nerely
interested in enforcing a “code of silence” against the

plaintiffs. |d. at 835, 838, 843.% (One of the main reasons for

81 In this regard, it should be renenbered that the record
does not contain any affidavits or depositions fromtrainees who
stated that they |lost confidence in the instructors. Kinney and
Hal| stated that their relationships with students were not
adversely affected.

32 The so-called “code of silence,” as we have expl ai ned
in previous cases, is the informal rule according to which one
police officer does not report on or testify against another
police officer, regardless of the nature of the accused officer’s
conduct. See, e.q., Snyder v. Trepagnier, 142 F.3d 791, 797 n.6
(5th Gr. 1998) (citing an expert wtness).

The Police Oficials have asserted in their briefs that
Kinney and Hall admtted that the Police Oficials had genui ne
and reasonabl e concerns about conflicts of interest. W do not
believe that the Police Oficials’ reading of the record is
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the district court’s conclusion was that the Police Oficials
have asserted an interest in suppressing testinony that involved
a police agency hundreds of mles away, well outside of the
ETPA's service area. The record shows that the Police Oficials
see a conflict of interest whenever and wherever a police trainer
testifies against police officers. Regardless of whether one
uses the | abel “code of silence,” we believe that, on this
record, the defendants’ asserted notion of “conflicts of
interest” sweeps so broadly as to undermne its status as a

| egitimate governnment interest that can properly weigh in the

Pi ckering bal ance.®® The persuasiveness of the Police Oficials’
asserted concern sinks further still when one considers that they
not only refused to send students to Kinney’s and Hall’s

cl asses—that m ght be a proper response to concerns about an

i nstructor—but the Police Oficials also tried to have the

instructors fired, which tends to inply that the defendants were

warranted. In their depositions, Kinney and Hall admtted that
reasonabl e people could be concerned about conflicts of interest
when an instructor testifies against his own students. They
deny, however, that reasonabl e people woul d be concerned about
conflicts of interest in this case, and they deny that the Police
O ficials held genui ne concerns about conflicts.

33 The Pickering bal ance takes account of legitimte
interests only. See Unbehr, 518 U. S. at 675 (referring to
“legitimate countervailing governnment interests”) (enphasis
added); Wlson v. UT Health Cr., 973 F.2d 1263, 1270 (5th Cr
1992) (“Though the speech of public enpl oyees may be of public
concern, that speech still does not enjoy First Anendnment
protection if leqgitimte governnent interests in limting the
speech outwei gh the enployees’ interest in speaking.”) (enphasis
added) .
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trying to do nore than prevent a conflict of interest. |If
anything, the Police Oficials’ sweeping (yet one-sided) notion
of “conflicts of interest” tends to inpair the efficient

provi sion of public services, inasnuch as it thwarts the

i nportant public objective of preventing police msconduct.3 As
the Supreme Court counseled in Rankin, another case that arose in
the I aw enforcenent context, “[v]igilance is necessary to ensure
t hat public enployers do not use authority over enployees to
silence di scourse, not because it hanpers public functions but
sinply because superiors disagree with the content of enployees’
speech.” 483 U. S. at 384.

Simlar comments are in order regarding the Police
Oficials’ asserted interests in loyalty and esprit de corps,
heavily relied upon by the dissent. No one would doubt but that
those are inportant considerations, especially in a police

departnent. Even within a police departnent, however, the nere

34 As this court has recogni zed, governnent agenci es have
an interest in protecting speech relating to official m sconduct,
and there are circunstances in which that interest
count er bal ances the governnental interest in suppressing
di sruptive speech. See Victor, 150 F.3d at 457 (observing, in
connection with a deputy sheriff’s First Arendnent claim that
“concerns about naintaining harnony and elimnating disruption
cannot be the sole neasure of governnent interest when the
enpl oyee’ s speech furthers other inportant state interests”);
Frazier v. King, 873 F.2d 820, 826 (5th Gr. 1989) (stating, in a
First Amendnent case brought by a nurse who worked in a prison,
that “[a]lthough [the plaintiff’s] ‘whistle blow ng obviously
created tension and difficulties at [the prison], when wei ghed
agai nst the exposure of unethical nedical practices affecting
hundreds of inmates, the disruptionis a mninmal interest”).
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assertion of interests in preserving loyalty and cl ose worki ng
rel ati onshi ps does not end the debate as it would if this were a

rational basis inquiry. See Branton v. Cty of Dallas, 272 F.3d

730, 741 (5th Gr. 2001). Wen the dissent trunpets the need for

“Institutional loyalty,” Jones dissent at 35, one nust ask what
institution the plaintiffs have wonged by testifying agai nst
distant officers that they have never net. The Police Oficials’
charge of disloyalty nmakes sense only if Kinney and Hall owe
fealty to | aw enforcenent universally. I|ndeed, the Police
Oficials’ stated viewis that one is disloyal—and has commtted
an unforgivable “sin”—whenever one testifies against |aw
enforcenent officers anywhere. A concept of loyalty that sweeps
so broadly is not one that may legitimately trunp conpelling
interests in speaking on matters of public concern.

The district court’s conclusions with respect to the
question of workplace disruption—er rather, the absence
t her eof —di sti ngui sh the instant case froma case |ike Tedder V.
Nor man, 167 F.3d 1213 (8th Cr. 1999). |In Tedder, the deputy
director of a police acadeny testified as an expert w tness
agai nst one of the agencies that sent trainees to the acadeny.
It is quite understandable how this could raise real concerns,
i ncl udi ng concerns about conflicts of interest. Accordingly, the
Tedder court found that the “actual disruption and potenti al
further disruption” caused by the plaintiff’s testinony justified
the acadeny’s decision to denote him 1d. at 1215. Here, in
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contrast, the district court concluded that there was a genui ne
di spute over whether the plaintiffs’ activities did in fact, and
reasonably coul d be expected to, inpair proper training.

When we accept the factual disputes identified by the
district court and view the disputed facts in the |ight nost
favorable to Kinney and Hall, we find that the Police Oficials
have not articul ated any rel evant, cognizable interests in
suppressing the plaintiffs’ speech, while Kinney and Hall have
presented a strong First Amendnent interest in testifying about
police brutality and i nadequate supervision and training.
Therefore, we conclude that, at the summary judgnent stage, the
instructors’ interest in testifying easily outweighs the Police
Oficials’ interest in suppressing their speech, given that the
speech invol ved unrel ated police agencies hundreds of mles away.

Qur deci sion should not be taken to nean that police
agenci es do not enjoy broad |atitude in nmanaging the training of
their officers, including significant discretion over the choice
of instructors. There are any nunber of legitinmte reasons why
police officials can stop using a particular instructor or
acadeny; barring contractual commtnents, they can do so for no
good reason at all. In order to do so on a basis that penalizes
prot ected speech, however, they nust explain why their need to
suppress the speech outwei ghs the countervailing First Amendnent
interest in free expression. At this early stage of the
proceedi ngs, there is a genuine dispute as to whether the Police
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Oficials had any legitimate interests that could justify their
deci sion to boycott and seek the term nation of instructors who
had testified in a distant trial against unrel ated police
agenci es.

To sunmari ze: Kinney and Hall spoke on a matter of public
concern, and the value of their speech prevails, at the summary
j udgnent stage, over the opposing governnental interests in the
Pi ckering balance. Since the district court also found that
Ki nney and Hall established a genuine factual issue regarding
whet her the Police Oficials boycotted Kinney’s and Hall’s
courses and sought to have themrenoved fromthe ETPA faculty
because of their testinony, Kinney, 111 F. Supp. 2d at 838, 843,
the facts set forth by Kinney and Hall are sufficient to state a
First Amendnent violation. The first step of the qualified
immunity analysis is thus conplete. W next turn to the question
of “clearly established” |aw—that is, whether it would have been
apparent to a reasonable officer at the tinme of the alleged
violation that the Police Oficials’ conduct violated the First
Amendnent .

C. Are the Police Oficials entitled to qualified inmunity?

The First Anendnent right to free speech was of course
clearly established in general terns |ong before the events
giving rise to this case. |In order to defeat the Police

Oficials’ claimof qualified i nmunity, however, Kinney and Hal
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must show that “[t]he contours of the right [were] sufficiently
clear that a reasonable official would understand that what he is
doing violates that right.” Anderson, 483 U S. at 640.

Qualified imunity should not be denied unless the law is such
that reasonable officials should be “on notice [that] their
conduct is unlawful.” Saucier, 533 U. S. at 206. It bears
repeating once nore that our factual guide is the district
court’s view of the record, and the | egal question is whether the
def endants’ conduct violated clearly established | aw neasured
against the facts that the district court believed the plaintiffs

could prove at trial. See Behrens, 516 U S. at 313.

There is no question that it was clearly established well
before Cctober 1998 that Kinney’'s and Hall’s testinony was of
public concern and thus was speech protected by the First
Anendnent .3 The Police Oficials do not attenpt to argue
ot herwi se, but rather suggest that it was not clear that the
First Amendnent inposed any restrictions on their conduct
vis-a-vis Kinney and Hall as their training instructors. This,
of course, is the sane argunent we rejected earlier, in

di scussi ng whet her Kinney and Hall had set forth evidence of

35 Testinony in judicial proceedings “is inherently of
public concern.” Johnston v. Harris County Flood Control Dist.,
869 F.2d 1565, 1578 (5th Cr. 1989); see also Reeves v. d aiborne
County Bd. of Educ., 828 F.2d 1096, 1100 (5th Cr. 1987)
(testinmony in civil proceedings); Smth v. Hightower, 693 F.2d
359, 368 (5th Cr. 1982) (testinony in crimnal proceedings);

Rai ney v. Jackson State Coll., 481 F.2d 347, 349-50 (5th Cr
1973) (testinony of expert w tness).
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conduct that would amount to a constitutional violation at all.
In arguing for qualified imunity, the Police Oficials contend
that there was at | east a reasonable |l egal basis for their view,
even if it was ultimately wong. Mre specifically, the Police
Oficials say that their duties with respect to Kinney and Hal
wer e uncl ear because the instructors were “enpl oyees of a
‘di sappointed bidder’ —+.e., Kilgore College.” The Police
O ficials apparently base this contention in part on the Unbehr
Court’ s adnoni shnent that “[b]ecause [this] suit concerns the
termnation of a pre-existing conmercial relationship with the
governnent, we need not address the possibility of suits by
bi dders or applicants for new governnent contracts who cannot
rely on such a relationship.” 518 U S. at 685.

Initially, we reject the defendants’ attenpt to characterize
Ki nney and Hall as enpl oyees of a disappointed bidder. Neither
Kil gore Coll ege nor ETPA instructors such as Kinney and Hall were
mere “bidders” in the sense that they | acked a “pre-existing
comercial relationship” of the sort that the Court was concerned
about in Unbehr—+.e., a relationship that the Police Oficials
could use to inhibit speech. See id. at 674 (reasoning that a
Pi ckering bal ancing analysis is appropriate in cases invol ving
t he governnent’s independent contractors or providers of regular
services as well as its enpl oyees because both “type[s] of
relationship provide[] a valuable financial benefit, the threat
of the loss of which in retaliation for speech may chill speech
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on matters of public concern”). The Police Oficials had the
power to deny Kinney and Hall significant benefits as ETPA
instructors, and it is the existence of that sort of power—and
not nere | abel s describing governnental relationships—that is

rel evant for purposes of the First Arendnent. See O Hare Truck

Serv., 518 U S. at 721-22; Unbehr, 518 U. S. at 678-79.

More fundanmentally, we reject the Police Oficials’
suggestion that it would have been reasonable for officers in
their positions to believe that they were unfettered by the First
Amendnent nerely because their economic relationship with Kinney
and Hal |l was non-enpl oynent and non-contractual. Both the
Suprene Court and this court have explicitly rejected such

reasoning. In O Hare Truck Service, the Court rejected “the

proposition . . . that those who performthe governnment’s work
outside the formal enploynent relationship are subject to what we
conclude is the direct and specific abridgnment of First Amendnent
rights.” 518 U S. at 720. Simlarly, in Blackburn, we stated
that the “assunption that only public enpl oyees enjoy the
protections of the First Amendnent” rested on “inverted”’
reasoni ng because “[e]very citizen enjoys the First Amendnent’s
protections agai nst governnental interference with free speech.”
42 F. 3d at 931. As we explained in Blackburn, the Suprene Court
did not fornulate the “governnental enployee” version of the
“unconstitutional conditions” doctrine in order to limt the
First Amendnent to the public enploynent context, but rather in
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order to take into account that “the First Amendnent rights of
public enployees are restricted by the nature of the
enpl oyer - enpl oyee rel ationship.” 1d. |Indeed, the Suprene

Court’s decisions in Pickering, Unbehr, and O Hare Truck Service

are predicated on the assunption that although the governnment may
have other relationships with individuals in addition to the
citizen-sovereign relationship, individuals do not, as a result
of such relationships, cease to be citizens with First Amendnent
rights that the governnent is obligated to respect. Thus, we
have little difficulty concluding that the Police Oficials would
be unreasonable in failing to recognize that they had First
Amendnent obligations toward Kinney and Hal | .

Part VI.A of this opinion determned that the Police
Oficials were entitled to have the plaintiffs’ First Anmendnent
cl ai m anal yzed under a Pickering balancing inquiry, a framework
that recogni zes the Police Oficials’ legitimate interests in
suppressi ng sone speech that interferes with the provision of
public services. To the extent that there was any uncertainty
about the proper analytical framework, the uncertainty could not
redound to the defendants’ benefit, as the alternative would have
been to hold the Police Oficials to the higher standards that
they nust observe with respect to ordinary citizens. It is plain
that the governnent cannot harry the enployer of an ordinary
citizen who gave unwel cone testinony, seeking to have the
enpl oyee fired in retaliation. Gving the Police Oficials the
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benefit of the Pickering balancing test, we nust ask whether it
was clearly established at the tine of the Police Oficials’
conduct that the First Amendnent forbade themfromretaliating
agai nst Kinney and Hall, the enployees of their contractor, on
account of the instructors’ Kerrville testinony. W concl ude
that it was.

Gven that it is well-established in the jurisprudence of
both the Suprenme Court and this court that official m sconduct is
of great First Amendnent significance, and that this court has
repeatedly enphasi zed the need to protect speech regarding police

m sconduct in particular, see, e.qg., Brawner, 855 F.2d at 192, it

woul d have been objectively unreasonable for an officer to
conclude that Kinney’'s and Hall’'s testinony was anythi ng ot her

t han hi ghly val uabl e speech. 3 Suppressing that speech could be
justified, they should have realized, only by a weighty

governnental interest. See Matherne v. WIlson, 851 F.2d 752, 761

(5th Gr. 1988) (explaining that a greater disruption nust be
shown when the speech is of greater public concern).

As explained earlier, at this stage of the case it is
di sputed whether the Police Oficials’ legitimate interests were
threatened by Kinney and Hall. The district court found that it

was di sputed whether the instructors’ testinony in Kerrville

36 As we explained earlier, that Kinney and Hall testified
as experts rather than as fact w tnesses does not nean that their
speech fell outside of this particularly protected category. See
supra notes 26-27 and acconpanyi ng text.
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di srupted, and even legitimately could disrupt, the Police

O ficials’ training objectives. Kinney, 111 F. Supp. 2d at 843.
On this record, the Police Oficials’ asserted interest in

|l oyalty is unreasonable given the events at issue; certainly such
interests cannot justify an attenpt to force the instructors out
of the acadeny altogether. View ng the summary judgnent facts in
the Iight nost favorable to the non-novants, the Police Oficials
pursued Kinney and Hall not because of genuine conflicts of
interest but instead nerely because Kinney and Hall had testified
against a police officer. 1d. at 838-39, 843, 845. \Wen the

di sputed facts are viewed fromthe perspective of the plaintiffs’
evi dence—and that is the only perspective allowed on this

interlocutory appeal, see Behrens, 516 U S. at 313—the

illegality of the Police Oficials’ actions is readily apparent.
Summary judgnent is therefore inappropriate.

The Police Oficials contend that their conduct was
reasonable in light of the fact that, when the boycott started in
Cct ober 1998, the Texas Legislature and Texas A&M University had
enacted policies that effectively prohibited state enpl oyees from
serving as expert w tnesses against the state, ostensibly because

of inherent conflicts of interest. See Hoover v. Morales, 164

F.3d 221, 223-24 (5th Gr. 1998) (describing the policies). But
the Police Oficials could hardly have reasonably relied on these
state policies as support for their own stand agai nst purported

conflicts of interest: The state policies had been chall enged as
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violative of free speech, and a federal judge had prelimnarily
enj oi ned their enforcenent on August 7, 1997, over a year before
the boycott. This court affirnmed that decision in an opinion
i ssued July 23, 1998.3% It would therefore have been
unreasonable to rely on these state policies for guidance on the
meani ng of the First Anmendnent.

In any event, we had spoken to such issues |ong before the
controversy over the policies at issue in Hoover. For exanple,

we held in Rainey v. Jackson State Coll ege that a teacher stated

a claimunder the First Anendnent when a state col |l ege denied him

37 The defendants have stated that Hoover was not decided
until Decenber 1998, after much (but by no neans all) of the
conduct at issue in this case. Their belief is probably based on
the fact that the version of the Hoover opinion printed in the
bound vol ume of the Federal Reporter 3d bears a date of Dec. 31,
1998. The July version of the opinion was published at 146 F. 3d
304 in the advance sheet of the Reporter, but it was w thdrawn
fromthe bound volune in favor of the Decenber version. The only
di fference between the two versions is the addition of one
par agraph, placed at the end of the nmajority opinion,
acknow edgi ng that sone restrictions on enpl oyee testi nony—
restrictions not before the court—#ni ght pass constitutional
muster. See Hoover, 164 F.3d at 227. The Police Oficials’
conduct in no way resenbles the types of restraints that Hoover’s
appended paragraph suggested m ght be perm ssible. The paragraph
i ndicated, for instance, that the state nay have a greater
interest in preventing policymaki ng enpl oyees fromtestifying,
and that restraints are |l ess troublesone if they are

content-neutral. 1d. Wwolly unlike those exanples, the conduct
in the instant case | ooks much nore |ike the bl anket,
Vi ewpoi nt - based ban condemmed in Hoover itself. Indeed, if we

take the Police Oficials at their word, their policy is that
peopl e |ike Kinney and Hal |l —the very people with the expertise
that is required to prove clainms of excessive force and

i nadequat e police supervision and traini ng—eannot testify in any
case, anywhere, against the police because doing so is a conflict
of interest.
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enploynent in retaliation for his expert testinony for the
defendant in a crimnal obscenity case. See 435 F.2d at 1034
(Rainey 1). In a later appeal of the sane case, we noted that a
coll ege trustee had admtted that the plaintiff was denied the

t eachi ng position because of his testinony and the publicity
surroundi ng the sane; we observed that “[t] hese facts make out
what appear to us to be a clear case of inperm ssibly freighting
plaintiff’s contract wwth a deprivation of the First Amendnent
right to free speech,” and we ultinmately held that the plaintiff

was entitled to a judgnent as a matter of law. Rainey v. Jackson

State Coll., 481 F.2d 347, 350 (5th Gir. 1973) (Rainey II).3

The Rainey decisions are thenselves part of a long series of
First Amendnent cases in which we have condemmed retaliation
agai nst court testinony, including retaliation against enpl oyees
who gave testinony adverse to their enployers’ interests. See
Johnston, 869 F.2d at 1568 (county enployee fired for testifying

on co-worker’s behalf in an adm nistrative hearing); Reeves, 828

38 Part of the Rainey plaintiff’s underlying claimhad
been nooted by the passage of tinme by the date of the second
appeal ; we reached the nerits of the claimin order to determ ne
whet her he was entitled to attorneys’ fees. Rainey Il, 481 F. 2d
at 349. This was nonetheless a holding on the nerits of the
First Amendnent claim as a |later appeal in the sane saga
recogni zed: “Qur opinion in Rainey Il considered and made
findings on the nerits and entered a judgnent sustaining Rainey' s
claimthat his term nation of enploynent was unconstitutional.”
Rai ney v. Jackson State Coll., 551 F.2d 672, 675 (5th Cr. 1977)
(Rainey 111).
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F.2d at 1097-99 (school enployee denoted for her civil testinony
in favor of her co-enpl oyee against their enpl oyer).

Judge Jones’s di ssent discusses in sone detail three cases
fromother circuits that, in her estinmation, show that the
defendants did not violate the First Anmendnent and should in any
event be entitled to qualified imunity. Only one of these, the
Third CGrcuit’s decision in Geen, was on the books when the
Police Oficials began their activities.®* The plaintiff in
G een, a police officer on a drug task force, agreed to testify
as a character witness at the bail hearing of the son of a
longtime friend. 105 F.3d at 884. The plaintiff left the
hearing without testifying after he | earned that the son was
associated with organized crine. 1d. The police agency denoted
the officer anyway, citing their interest in avoiding the
appearance of an association with organized crine. |d. at 884-
85. Surely it would cast a police agency into disrepute if its
vice officers were thought to consort with nob figures, but the
Police Oficials in this appeal cannot seriously claimthat their
agencies will be exposed to public obloquy if a police instructor

they patroni ze testifies for the plaintiff in an excessive force

39 The Eighth Crcuit decided Tedder in February 1999,
after the boycott had already caused Kinney’'s and Hall’s cl asses
to be cancelled and after Hall had already left ETPA. The Tenth
Crcuit decided Worrell in 2000. Both cases are discussed supra.

71



case, just as he has before testified in favor of the police.*°
G een in no way supports the Police Oficials actions.

Wil e sone of the relevant First Amendnent retaliation
precedents in place in the fall of 1998 invol ved schools (like
the Rainey cases and Reeves), and others of them (such as Brawner
and Victor) have involved police departnents, we concede that our
past cases do not include one that has specifically addressed
retaliation against instructors at a police acadeny. W do not
see the absence of such a case as an enbarrassnent to our
conclusion that the Police Oficials are not entitled to
qualified imunity. |If we accepted the defendants’ view of what
it means for the lawto be clearly established, qualified
immunity would be avail able in al nost every case, even those
cases in which “in the light of pre-existing | aw the unl awf ul ness
[ was] apparent,” Anderson, 483 U S. at 640. As the Suprene Court
has recently adnoni shed, “officials can still be on notice that
t heir conduct violates established |aw even in novel factual

circunstances.” Hope, 536 U S. at 741.

40 Rel atedl y, we do not understand the Police Oficials’
assertion, advanced by the dissent, Jones dissent at 32, that
Ki nney and Hall sonehow exploited their association with ETPA
The instructors did not seek out their role in the Kerrville
case; the victims famly approached themafter failing to find
any qualified |local experts who would testify against the police.
In order to establish their conpetence to offer expert opinion,
surely the instructors’ testinony would have to nention their
pl ace of enploynent. The Police Oficials never conplained about
m suse of the good nanme of ETPA when an instructor gave expert
testinony, with pay, in favor of the police.
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Al t hough we are sensitive to the fact that reasonabl e
officials m ght not always be able to predict the outcone of a

bal anci ng test such as that used in Pickering cases, see Noyol a

v. Tex. Dep’t of Human Res., 846 F.2d 1021, 1025 (5th G

1988),% we believe that in this case the illegality of the
Police Oficials’ conduct is sufficiently clear that they can
fairly be said to have been on notice of the inpropriety of their
actions. Indeed, given the factual disputes identified by the

district court and taking the plaintiffs’ side of those disputes,

a1 Noyol a observed that, because of the bal ancing required
in Pickering cases, “[t]here will rarely be a basis for a prior
judgnent that the termnation or discipline of a public enployee
violated ‘clearly established constitutional rights.” 846 F.2d
at 1025. W do not think that this remark can be taken to set
forth a rule of lawto the effect that qualified inmunity is
mandated in Pickering cases; indeed, the Noyola opinion itself
went on to analyze whether the plaintiff’s alleged right actually
was clearly established. See id. at 1025-26. Noyola’'s statenent
facially takes the formof a prediction that denials of qualified
immunity will be “rare[]” in the Pickering context. Qua
prediction, it may not be an unreasonabl e one. Nonetheless, a
nunmber of this court’s Pickering cases have denied qualified
immunity. See, e.qg., Branton, 272 F.3d at 741-46; Wlson v. UT
Health CGr., 973 F.2d at 1270; Frazier, 873 F.2d at 826-27.
Underscoring the fact that Noyola does not purport to command a
particular result, three of the four Fifth Crcuit Pickering
cases that cite Noyola deny the official’s claimof qualified
imunity. Conpare GQunaca v. Texas, 65 F.3d 467 (5th Gr. 1995)
(upholding a claimof qualified imunity), with Harris v.
Victoria Indep. Sch. Dist., 168 F.3d 216 (5th Cr.), reh’ g denied
and opinion clarified, 336 F.3d 343 (5th Cr. 1999), Boddie v.
Gty of Colunbus, 989 F.2d 745 (5th G r. 1993), and Brawner, 855
F.2d 187 (all denying qualified inmnity). (It should be noted
that Brawner cites Noyola for a different proposition.) As we
state in the text, Noyola is at its predictive nadir when, as in
this case, there is no true bal ancing required because the
def endant official has not set forth any substantial legitimte
i nterest.
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this case does not require any real balancing at all, for the
Police Oficials do not have any relevant, legitimte interests
to put on their side of the Pickering scales. Qur cases show
that it is entirely appropriate to deny qualified i munity when
t he bal ance of cognizable interests weighs so starkly in the

plaintiff’'s favor. See, e.qg., Boddie, 989 F.2d at 750; Frazier,

873 F.2d at 826. This neans that summary judgnent nust sonetines
be denied in Pickering cases because of genuine factual disputes
concerni ng whether admttedly legally inportant governnent

interests are inplicated on a given record. See, e.q., Branton,

272 F.3d at 741; Kennedy, 224 F.3d at 378-79; Victor, 150 F. 3d at

457; see also supra note 29 (citing cases fromother circuits).

O course, the ultimate resolution of those factual disputes may
show that the Police Oficials are entitled to qualified imunity
fromliability. See supra note 8

We cl ose our discussion of qualified imunity by noting
that, contrary to the position asserted by the Police Oficials,
the district court’s review of the reasons for the Police
O ficials’ boycott does not nean that the | ower court, or this
court, has engaged in a “subjective” analysis of the type
condemmed in Harlow The Police Oficials’ position, apparently,
is that they are entitled to qualified inmunity as long as there
exi sts some concei vabl e set of reasons that woul d have nade their
actions appropriate. Such factual scenarios doubtless exist. It
woul d have been perm ssible for the Police Oficials to pul
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their students out of Kinney’'s and Hall’s classes if (for
instance) the Police Oficials |earned that the instructors were
unskilled. Therefore, the Police Oficials suggest, we
necessarily engage in a forbidden “subjective” inquiry if we take
cogni zance of a genuine dispute over the reasons for their
actions against the instructors. Wat the defendants’ approach
woul d nean, of course, is that there can never be liability for
any violation for which the elenents include the official’s
intent or reasons for action. Mst 8§ 1983 clains do not include
such an elenment, but First Amendnent retaliation clains do: The
First Amendnent protects enployees only from*®“term nation because
of their speech on matters of public concern,” Unbehr, 518 U S.

at 675, not fromtermnation sinpliciter. Simlarly, the

Constitution forbids officials fromdiscrimnating on the basis

of race only when their discrimnation is intentional. See

Washington v. Davis, 426 U S. 229, 239-48 (1976). In such cases,

readi ng Harl ow as forbidding all discussion of intent would all ow
the qualified imunity defense to preclude recovery even when the
| aw was clearly established, for plaintiffs would be barred from

proving an essential |egal elenent of their case.*

42 | ndeed, the Suprenme Court has explicitly distinguished,
on the one hand, the focused inquiry into intent that a court
must undertake in connection with certain constitutional
violations, from on the other hand, the w de-ranging
“subjective” inquiry into bad faith condemmed in Harlow  Harl ow
sought to prevent “an open-ended inquiry into subjective
nmotivation [wth the] primary focus . . . on any possible aninus
directed at the plaintiff.” Crawford-El v. Britton, 523 U S
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When an official’s intent or the reasons for his or her
actions are an essential elenent of the underlying violation, we
have treated factual disputes over intent just |ike any other
factual dispute that can justify a denial of qualified i munity.

See Tonpkins v. Vickers, 26 F.3d 603, 607-10 (5th Gr. 1994)

(holding that the existence of a retaliatory notive was a factual
i ssue that precluded summary judgnent on qualified inmmunity in a
First Amendnent case in which a teacher clained that he had been
transferred in retaliation for criticizing the school

superintendent); see also Colenman v. Houston Indep. Sch. Dist.,

113 F. 3d 528, 535 & n.6 (5th Gr. 1997) (stating that the court
| acks jurisdiction on interlocutory appeal to review whet her
there is a genuine issue of fact as to intentional

discrimnation). GQher circuits take the sane view. %3

574, 592 (1998). That inquiry would burden officials
unnecessarily, because whether the defendant official bore a
generalized ill wll toward the plaintiff is irrelevant to the
question whether the defendant official has violated clearly
established law. But when intent is an elenent of the predicate
violation, such as in clains of intentional racial discrimnation
or First Amendnent retaliation, the inquiry into intent is
perm ssi bl e because it is “nore specific,” focusing on “an intent
to di sadvantage all nenbers of a class that includes the
plaintiff or to deter public conmment on a specific issue of
public inportance.” 1d. (citation omtted).

43 See, e.qg., Rivera-Torres v. Otiz Velez, 341 F.3d 86,
97 (1st Cr. 2003); Thomas v. Talley, 251 F.3d 743, 746 (8th Cr
2001) (“In considering a qualified imunity defense, a court
cannot disregard evidence of the intent that is an el enent of the
plaintiff's case because if it did so the plaintiff could not
show that the defendant violated clearly established |aw. ");
Wal ker v. Schwal be, 112 F.3d 1127, 1132-33 (11th Gr. 1997)
(citing cases and stating that “[w] here the official’s state of
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As we have said, accepting the Police Oficials’ position
woul d nean that every claimof qualified imunity would
necessarily be upheld in those categories of cases that require
proof of intent or notive. The proper approach, which treats
intent as one fact issue anong others, does not lead to the
opposite extrene, nanely that qualified imunity is never
avail abl e in such cases. That too would be an intol erable
result. Fortunately, in no area of the | aw can bare accusati ons
of malice or evil intent withstand a properly supported notion

for summary judgnent. See Celotex Corp. v. Catrett, 477 U S

317, 324 (1986); Krimyv. BancTexas G oup, Inc., 989 F.2d 1435,
1449 (5th Gr. 1993) (stating that unsupported assertions of bad
faith cannot create a genuine issue of fact; in such a case,
“summary judgnent is proper even if intent is an essenti al

el enrent of the nonnoving party’s case”). Insubstantial suits
agai nst public officials can be handl ed through the “firm
application of the Federal Rules of G vil Procedure,” Butz, 438

U. S at 508, including the restrictions on discovery available in

mnd is an essential elenent of the underlying violation, the
state of m nd nust be considered in the qualified i mmunity
analysis or a plaintiff would al nost never be able to prove that
the official was not entitled to qualified inmunity. W hold, as
every Circuit that has considered this issue has held, that where
subjective notive or intent is a critical elenent of the alleged
constitutional violation the intent of the governnent actor is
relevant.”).
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Rul e 26.% The case before us is not a case in which a plaintiff
seeks to i npugn an otherwise legitimate official action by
casting bare accusations of nalice, bad faith, and retaliatory
aninmus. Kinney and Hall showed the district court sufficient
evi dence, both direct and circunstantial, and nmuch of which cane
fromthe defendants’ own words, to raise a genuine issue of fact
as to their clains.

The Police Oficials’ conduct, as presented in the sunmary
judgnent record and viewed in the plaintiffs’ favor, was
obj ectively unreasonable in |ight of clearly established First
Amendnent law. The district court therefore correctly determ ned
that the Police Oficials are not entitled, at least at this
point, to qualified immunity fromKinney’'s and Hall’'s 8§ 1983
clains alleging violations of their rights to freedom of speech
under the First and Fourteenth Anmendnents.

VI 1. DUE PROCESS AND STATE LAW CLAI M5

In addition to their 8 1985 and First Amendnent cl ai ns,
Kinney and Hall also alleged a denial of due process and a state
aw claimfor tortious interference wth business relations. The

district court denied the defendants’ notion for summary judgnent

a4 | ndeed, several of the defendants in the instant case
moved the district court tolimt discovery until the question of
qualified imunity was resolved. The court granted the notion in
part, limting discovery to the issue of the availability of
qualified imunity. Therefore, it is not precisely accurate to
say, as Judge Jones does, that “all discovery is conplete.”
Jones di ssent at 5.

78



on these clains. The panel of this court that initially heard
the Police Oficials’ interlocutory appeal reversed the district
court on the due process claim finding that Kinney and Hall had
not stated a violation. The panel affirnmed the district court’s
denial of summary judgnent on the state law claim As the issues
on rehearing centered upon the § 1985 and First Amendnent cl ains,
we now reinstate those portions of the panel opinion that rule on
the due process and state |aw clains, nanely Parts |V.C and V.
VII1. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
denial of the Police Oficials’ notion for summary judgnent on
the plaintiffs’ 8§ 1985 and First Amendnent clainms. W reinstate
Part 1V.C of the panel opinion, which REVERSED the district
court’s denial of summary judgnent on the due process claim and
we reinstate Part V of the panel opinion, which AFFI RVED t he
district court’s denial of summary judgnent on the state | aw
claim W DISMSS the appeal of the cities, counties, and East
Texas Police Chiefs Association for the reasons set forth in note
10 supra. Finally, we REMAND the case to the district court for
further proceedings not inconsistent wwth this opinion. The

Police Oficials shall bear the costs of this appeal.
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RHESA HAWKI NS BARKSDALE, Circuit Judge, joined by Judges Jones,
Smth, Emlio M Garza, and Cdenent, concurring in part and
dissenting in part:
The privilege of absurdity; to which no living
creature i s subject but man only.
THOwAS HOBBES, LEVIATHAN pt. |, ch. 5 (1651).
Primarily at issue is qualified imunity vel non against 88§
1983 (First Amendnent) and 1985 cl ai ns. | respectfully dissent
fromits being denied, as well as official imunity’s bei ng deni ed,
as aresult, against the state lawclaim (I concur, of course, in
immunity’s being granted against the Fourteenth Anendnent due
process claim) Because | join Judge Jones’ splendid dissent
concerning the First Anmendnent claim | address only 8§ 1985.
Though wel | intended (as always), the majority has | ost sight
of the proverbial forest for the proverbial trees (as did the
majority for the divided panel). First, the mgority’s readi ng of
8§ 1985 has stretched that statute beyond all recognition; the new
law it has confected |eads to an absurd result. Second, it has
turned its back on the fundanental, conpelling reasons for
qualified inmmunity; it ignores the discretionary elenent that |ies
at the heart of that doctrine.
Wth all due respect to ny esteened colleagues in the
majority, it is sinply nothing short of absurd to hold that the

police chiefs and sheriffs are not vested with discretion in

choosi ng which teachers to use (and pay) for training the police



chiefs’ and sheriffs’ own student-officers —the very persons the
police chiefs and sheriffs are responsible for training. Thi s

cannot be the | aw

Recitation of the material facts brings the ultimte issue
into sharp focus. In 1998, while instructors at the East Texas
Pol i ce Acadeny (ETPA), part of Kilgore College in Tyler, Kinney and
Hall testified voluntarily in a federal court action as expert
W t nesses supporting an excessive force claim against the
Kerrville, Texas, police departnent. The police chiefs and
sheriffs (Oficers) who sent (paid for) their student-officers to
ETPA for training were concerned about a conflict of interest
evi denced by Kinney’s and Hall’ s testinony; discussed that conflict
w th ETPA; and decided in 1998 not to send (pay for) their student-
officers to Kinney’'s and Hall’'s classes. As a result, ETPA
di sconti nued t hose cl asses because they were no | onger econom cal |y
f easi bl e.

Kinney and Hall had one-year contracts with ETPA.  Thi nki ng
that his contract m ght not be renewed, Hall resigned fromETPA to
find other enploynent. Kinney stayed until his contract expired
and then accepted a new contract in a different position wth the
col | ege.

In 1999, Kinney and Hall filed this action against Oficers,
their respective cities and counties, and the East Texas Police
Chi ef s Association, claimng violation of: § 1985(2); free speech
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under the First Amendnent and due process under the Fourteenth; and
Texas law. Anong other rulings on notions for summary judgnent,
qualified imunity was denied Oficers. A divided panel of our
court reversed the qualified imunity denial for the due process
claim but it affirmed the denial for the remainder (against ny
dissent). Kinney v. Waver, 301 F.3d 253 (5th Gr. 2002), vacated
and reh’ g en banc granted, 338 F.3d 432 (5th Gr. 2003).
1.

At issueis qualifiedimunity (interlocutory appeal), not the
merits (appeal from final judgnent). Restated, this appeal
concerns only whether now, or when Oficers acted in 1998, their
al l eged conduct was proscribed by [|aw. The answer is “no”;
qualified imunity nust be granted.

Qur standard of review for qualified imunity interlocutory
appeal s requires us to accept the facts in the |ight nost favorable
to Plaintiffs. But, of course, that standard does not require us
to accept Plaintiffs’ contentions on points of |[|aw For an
interlocutory appeal fromthe denial of qualified inmunity, we have
jurisdiction to accept the facts as assuned by the district court
and determ ne whether, as a matter of law, they preclude qualified
imunity. E.g., Aucoin v. Haney, 306 F.3d 268, 272 (5th Cr. 2002)
(quoting Nerren v. Livingston Police Dep’t, 86 F.3d 469, 472 (5th

Cir. 1996)). Applying that standard to this record, we nust hold,
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as a matter of law, that Oficers are entitled to qualified

i nuni ty.
Section 1985 nmakes it unlawful to, inter alia, “injure [a]
party or witness in his ... property on account of having

testified [freely and truthfully in a court of the United States]”.
42 U.S.C. §8 1985(2). 1In denying qualified imunity for the § 1985
claim the majority holds: (1) the statute applies to expert
W tnesses; and (2) Oficers’ choosing to send (pay for) their
student-officers to teachers other than Plaintiffs is a requisite
injury to property under the statute. 1In so doing, the majority
has | ost sight of the well-known purpose for qualified i munity —
to protect governnent officials intheir discretionary actions, the
illegality of which is not apparent. Accordi ngly, governnent
officials are liable individually for their conduct “only if they
reasonably can anticipate when [it] may give rise to liability for
damages”. Davis v. Scherer, 468 U. S. 183, 195 (1984). Again, the
ultimate issue for this interlocutory appeal is whether Oficers
could reasonably anticipate in 1998 that their alleged conduct
could give rise to 8 1985 liability. In straying fromthe proper
inquiry, the majority has undercut the very reason for qualified
immunity —the discretion that lies at its heart.

Under the well-known, two-step inquiry for deciding such
immunity, the first asks whether, under current law, a valid claim

has been asserted — whether a right has been viol ated. E g.,
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Siegert v. Glley, 500 U. S. 226, 232 (1991). “[I1]f no [such] right
[ has] been violated[,]... there is no necessity for further
inquiries concerning qualified inmunity”. Saucier v. Katz, 533
U S 194, 201 (2001); see, e.g., Hare v. Cty of Corinth, Mss.
135 F. 3d 320, 325 (5th Gr. 1998).

Only if a valid claim has been asserted is the second step
taken: was defendants’ conduct objectively unreasonabl e under then
existing clearly established |aw Hare, 135 F.3d at 326. o
course, for this interlocutory appeal, as discussed supra, the
i ssue of fact on whether O ficers’ conduct in 1998 was objectively
unreasonabl e under then existing law is not at issue for this
second step; we can consider only an i ssue of | aw —whet her the | aw
underlying the clainmed violation of § 1985 was clearly established
at the time of that conduct in 1998. Plaintiffs fail the first
step; they do not assert a claim under 8§ 1985 — for several
reasons, it does not apply to expert witnesses’ clains of the type
made in this action concerning Oficers’ conduct. That ends the
i nquiry. In the alternative, the law underlying the clained
violation of § 1985 was not clearly established when O ficers acted
in 1998. For purposes of denonstrating why qualified inmunity is
conpelled, this two-step analysis will be applied twce: first,
for examning why the statute does not apply to Plaintiffs qua
expert w tnesses (part A ); second, for examning why Oficers’

conduct is not subject to the statute (part B.).
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A

I n hol di ng agai nst qualifiedimmunity, the majority inproperly
expands 8§ 1985 by hol di ng that expert witnesses may bring the claim
at issue here if they are injured on account of their testinony.
W cannot read § 1985(2) so broadly; Plaintiffs qua expert
W t nesses cannot assert this claim |In the alternative, we cannot
hold that this right for expert wtnesses —now newly created by
our court for this case (year 2004) —was clearly established when
Oficers acted in 1998.

1

First, Plaintiffs do not assert a valid claimunder § 1985 —
it does not apply to the post-testinony economc claim nade
concerning their expert testinony. It is true that expert
W t nesses have been used for hundreds of years; on the other hand,
t he professional expert witness who profits considerably fromsuch
testinony is a recent developnent. E.g., Tinothy Perrin, Expert
Wt ness Testinony: Back to the Future, 29 U RocH L. Rev. 1389
1411 (1995) (discussing growing industry of individuals who spend
substantial portions of their tinme testifying or consulting with
litigants and even advertise their services). Congress could never
have envi si oned protecting agai nst | oss of incone for this type of
testinmony when it enacted 8§ 1985 in 1871. Even assum ng, arguendo,
the mpjority is correct in holding that 8§ 1985 s plain neaning

enconpasses the claimby these expert w tnesses, Maj. Opn. at 27,
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this is not necessarily determ native. Even where a statute’s
meaning is plain, “we may depart fromits neaning ... to avoid a
result so bizarre that Congress could not have intended it”. Mbosa
v. INS, 171 F. 3d 994, 1008 (5th Gr. 1999)(internal quotation marks
omtted). This is just such an instance.

By enacting 8 1985, Congress intended, inter alia, to protect
those who testified in federal court and were integral to the
proper functioning of those courts, not to provide a post-
testi nony, economc |loss claimof the type at issue here for expert
W t nesses. Even allowng for the salutary “broad sweep” of
Reconstruction-era civil rights statutes, M. Opn. at 28, the
majority has stretched 8§ 1985 nuch too far. The reading it accords
8§ 1985 leads to an absurd result, as evidenced by the follow ng
exanpl es.

Expert wtnesses are quite necessary to litigate certain
clainms (including, in sone instances, those for excessive force);
but such experts are readily available —to say the | east. For
exanpl e, for an excessive force claim there may be only a few fact
W tnesses who can testify about the force used, but there are
count | ess experts who can opi ne on whether it was excessive. Such
fact wtnesses are of the utnost inportance; they may be able to
of fer the only i ndependent evidence about what force was enpl oyed.
Moreover, a fact wtness is usually under subpoena and, therefore,

has no choice about whether to testify. Accordingly, there are
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conpelling reasons to give fact wtnesses a high Ilevel of
protection against an injury to themor their property on account
of their federal court testinony.

Qobvi ously, the sane policy considerations are not in play in
protecting expert Wwtnesses. G ven their abundance and other
factors bearing on their status, they are not obligated to testify
inaparticular case. An expert should not be given the additional
protection of a private right of action if adverse economc
consequences flow from his testinony.

It is true, for exanple, that we do not distinguish between
fact and expert wtnesses for clains that wtnesses were
intimdated in a crimnal trial. As another exanple, we do not
di stingui sh between fact and expert w tnesses in cases involving
the absolute immnity that protects them from civil liability
arising fromtheir testinony. Those matters involve the integrity
of the underlying action; accordingly, we cannot permt expert
W tnesses to be intimdated into changing their testinony any nore
than we can permt that for fact witnesses; all nust testify freely
and truthfully.

On the other hand, a 8§ 1985 claim of the type at issue
concerns providing a renedy for an expert w tness who suffers post-
trial economc injury. In other words, the claim protects an
expert witness’ interests after he has freely and truthfully given
his testinmony. In many respects, however, testifying as an expert
is a business; such witnesses are able to weigh the economc
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benefits and risks of their testinony before agreeing to testify.
Therefore, expert w tnesses who choose to testify in a case (and
are usually paid to do so, often quite handsonely) should not be
able to avail thenselves of 8§ 1985 later, if adverse econonmc
consequences flow fromtheir testinony.

Consi der the wi de-ranging, truly absurd results arising out of
extending 8 1985 to cover post-testinony economc injury to expert
W t nesses of the type clained here. Arguably, every person who
testifies as an expert and is | ater deni ed enpl oynent could file an
action under 8 1985 against the woul d-be enployer. For exanpl e,
assune an urban planner routinely testifies in litigation against
cities. Is acity nowsubject to 8 1985(2) liability if it refuses
to hire that person if he applies for a job in its planning
departnment? The mpjority’s permtting expert witnesses to bring
clains under this statute for such injury opens the door (perhaps
the proverbial floodgates) for this type claim

2.

As noted, even if an expert witness is protected under the
statute for the claimat hand, a claimcould be asserted only if it
arose fromconduct occurring after the date we render our deci sion
for this appeal; in other words, the majority has confected a new
claim Accordingly, for the second step of the qualified imunity

analysis, it was not clearly established at the time of Oficers’
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conduct in 1998 that expert wtnesses are protected under 8§ 1985
through a claimof the type at issue here.

In fact, as the majority admts, Maj. Opn. at 30, it appears
t hat only one opinion (Second Crcuit) had ever applied the statute
to experts; this was done w thout analysis and concerned a claim
for preventing testinmony —a far cry fromthis case. Chahal v.
Pai ne Webber, 725 F.2d 20 (2d Cr. 1984). Chahal’s failure to
specifically address expert w tnesses does not inply that § 1985
obviously applies tothem On the contrary, the fact that there is
only one opinion involving expert witnesses in the |ong history of
this statute conpel s concluding that expert w tnesses sinply do not
present clainms under it, precisely because it does not apply to
t hem

Moreover, one Second GCircuit opinion about preventing
testinony could not have clearly established in Tyler, Texas, in
1998 that O ficers’ actions with respect to these expert w tnesses
could violate § 1985. It is true that, even wthout judicial
interpretation, violation of a statute can be clearly established
for qualified inmnity purposes. This is not such an instance; the
very questions at issue about application of § 1985(2) to economc
injury for expert wtnesses conpel holding, for qualified inmunity
pur poses, that, when Oficers in Tyler, Texas, acted in 1998, it
was not clearly established that their conduct could violate 8§

1985(2).

89



B.

Assum ng, arguendo, that 8§ 1985 covers expert w tnesses for
the claimpresented in this action, Oficers are still entitled to
qualified immuunity because the requisite “injury to property” by
Oficers for 8 1985 liability is lacking. Therefore, Plaintiffs
still fail to assert a claim in the alternative, when Oficers
acted in 1998, this |law was not clearly established.

1

Oficers’ actions underlying the § 1985 clai mare not the kind
proscribed by the statute. For the majority to hold otherwse is
to stretch 8 1985(2) beyond all recognition.

a.

Regardl ess of Oficers’ reasons for doing so, electing in 1998
not to enroll (pay for) their student-officers in a class cannot be
the requisite injury to property violative of 8§ 1985. Haddle v.
Garrison, 525 U S. 121 (1998), is not to the contrary. The fact
that, under Haddl e, a plaintiff has a § 1985 claimfor interference
wth at-will enploynent does not conpel holding that Oficers’
choice in 1998 not to enroll student-officers in Plaintiffs’
classes is an injury under the statute. Plaintiffs status as at-
w Il enployees is irrelevant, because sendi ng student-officers to
teachers at ETPA other than Plaintiffs is not a cognizable injury

under 8§ 1985.
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In Haddl e, the Suprenme Court analogized to tort l|aw clains
concerning interference wwth economc rel ationshi ps and hel d that
third-party interference with at-will enploynent can constitute an
injury under § 1985. ld. at 126. The Court defined tortious
interference with economc relations as “maliciously and w t hout
justifiable cause i nduc[ing] an enpl oyer to di scharge an enpl oyee,
by nmeans of false statenents, threats or putting in fear”. | d.
(quoting 2 T. CooLeYy, LAaw oF TorTts 589-591 (3d ed. 1906)) (enphasis
added) . The mpjority states that, “according to the district
court, [OFficers] ... triedto have the plaintiffs fired fromtheir
jobs”, Maj. Opn. at 32 (enphasis added); but, in the next breath
and quite contrary to our limted standard of review, the majority
greatly overstates Oficers’ “trying” conduct by equating it with
“coercing an enployer into firing an enployee”, id. Trying to
coerce an enployer into firing an enployee is not tortious
interference with enploynent. Rather, as the majority concedes,
id., the “classic case” for such interference (as evidenced by al
cases cited both by the mpjority and this dissent, including
Haddl e) concerns a plaintiff’s being actually discharged. Kinney
was not di scharged; Hall resigned of his own volition; and neither
clains he was constructively discharged. Therefore, Oficers

conduct does not constitute an injury to property under tort |aw or

§ 1985(2).
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For qualified inmunity purposes here, and if we anal ogi ze to
tort law, refusing to enroll (pay for) student-officers in a class
does not equate wth “maliciously inducing” an enployer to
di scharge an enpl oyee. A typical <case of such tortious
interference wth economc relations would involve a defendant’s
demanding that a plaintiff be fired, or telling lies about himin
order to have himfired, followed by the enployee's being fired.
E.g., Ahrens v. Perot Systens Corp., 205 F.3d 831, 836 (5th Cr.)
(discussing in judicial estoppel context plaintiff’s earlier claim
that she had been fired because defendants tortiously interfered
with her enploynent by revealing confidential and disparaging
i nformati on about her), cert. denied, 531 U S. 819 (2000); Sterner
v. Marathon Ol Co., 767 S.W2d 686 (Tex. 1989) (uphol ding finding
tortious interference because defendant directed plaintiff’s
enpl oyer to fire hin.

It is sinply not the lawthat the refusal to enroll (pay for)
student-officers (regardless of Oficers’ notive) is the kind of
interference actionable under tort |aw, especially for § 1985.

b.

Wil e the analogy to tort lawis instructive, the purpose and
hi story of 8 1985 al so conpel holding that Plaintiffs do not assert
a claim The Suprenme Court noted in Kush v. Rutledge, 460 U. S.
719, 727 (1988), that “[p]rotection of the processes of the federal

courts was an essential conmponent of Congress’ solution [via 8§ 1985
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enacted in 1871] to disorder and anarchy in the Southern States”.
Wen it enacted 8 1985 in an effort to protect such processes,
Congress cannot possibly have intended a scenario akin to
conpelling Oficers’ to enroll (pay for) their student-officers in
Plaintiffs classes. Allowing Oficers to deci de who teaches their
student-officers, even if notivated by Plaintiffs’ expert
testinony, is hardly the type of “disorder and anarchy” that
Congress was addressing in 1871. Although the statutory | anguage
of 8 1985 is broad, it cannot be read so broadly as to enconpass
Oficers actions — especially where, as here, the issue is
qualified imunity, not the nerits. To so read 8 1985 is, again,
to give it an absurd result and to create newlaw. The majority’s
coment s concerni ng Kush’s rejection of a racial aninmus requirenent
for certain 8 1985 clains, Maj. Opn. at 28 n.14, are irrelevant to
our conclusion that Plaintiff’ s injury is not cogni zabl e under the
statute. Instead, Kush elucidates that allow ng a claimbased on
O ficers’ choice not to enroll their students in classes produces
an absurd result in the light of the Congressional goal for §
1985(2) —protecting the processes of the federal courts.

The majority tries to limt its holding by stating that “the
statute does not create liability for every adverse action taken
against a witness after the witness testifies in a federal case”,
because of the limting principle in 8 1985 that the injury nust be

“on account of his having so attended or testified”. Mj. Opn. at
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36. The majority pays lip service to the other inportant limting
principle contained in 8 1985 —that the adverse action taken
agai nst the witness be an “injury to property”. Even assunm ng that
O ficers acted “on account of” Plaintiffs’ testinony, Oficers’
choice to enroll (pay for) their student-officers in other
instructors’ classes is not the requisite injury to property.

The majority would allow any reaction to a witness’ testinony
to be actionable if it were in response to that testinony. This is
too broad. The statute limts actionable responses to those that
injure the witness’ property. Although interference with at-wl|
enpl oynent is such an injury, choosing not to enroll (pay for)
student-officers in a particular class, is not. Plaintiffs do not
assert a claim Accordingly, our inquiry should stop at step one.

2.

In the alternative, taking the second step for qualified
immunity analysis only nmakes it nore evident that Oficers are
entitled toqualifiedimunity. Surely, this step conpels awardi ng
it. Again, this step involves deciding whether Oficers’ conduct
in 1998 was objectively unreasonable in the light of then clearly
established | aw. Hare, 135 F.3d at 325. As discussed, and for
this interlocutory appeal, we are concerned only wth an issue of

| aw —whet her the | aw was clearly established when Oficers acted

in 1998: we are not concerned with an issue of fact — whether
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O ficers’ conduct in 1998 was obj ectively unreasonable in the |Iight
of then existing clearly established | aw.

O ficers stopped sending (paying for) their student-officers
to Plaintiffs’ classes in October 1998. Despite the majority’s
take on this, Maj. Opn. at 31-36, Haddl e’ s bei ng deci ded two nont hs
| ater in Decenber did not clearly establish that Oficers were then
(or later) violating 8 1985(2). Moreover, Haddl e was deci ded after
Kinney’s and Hall's classes were renoved in Novenber from the
schedule. The majority contends that O ficers acted in furtherance
of the conspiracy after Decenber because they “continued to
prohibit their officers from enrolling in Kinney’s or Hall’'s
classes”, Maj. Opn. at 34; but Oficers could not have prohibited
enrollment in classes that were not on the schedule. The
majority’s continuing conspiracy theory attenpts to obscure the
obvious —it was not clearly established when O ficers acted in
1998 that their actions violated the statute. In addition, Haddle
gave no indication, nor has any other case, that an act as benign
as Oficers’ sending (paying for) their student-officers to
different teachers at a police acadeny is an injury to property
under 8§ 1985(2).

L1l

The ultimate i ssues for this interlocutory appeal are whether

Plaintiffs assert a valid claim and, only if so, whether that |aw

was cl early established when Oficers acted in 1998. Plaintiffs do
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not assert a 8 1985 claim noreover, given the majority’s extrene
extensions of existing 8 1985 | aw needed in order to hold agai nst
qualified immunity, it is obvious that the | aw now confected by the
majority was not clearly established when Oficers acted in 1998.

Therefore, qualified imunity nust be awarded against the 8§
1985 claim For the reasons stated by Judge Jones, it nust al so be
awar ded against the First Anmendnent claim Finally, as a result
and for the reasons stated in ny dissent fromthe panel opinion,
301 F.3d at 296, official imunity nust be awarded against the
state | aw claim

Accordingly, | respectfully dissent fromnot granting i munity

agai nst those cl ai ns.
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EDITH H JONES, Gircuit Judge, with whom SM TH, BARKSDALE, EM LI O
M GARZA, and CLEMENT, Circuit Judges, join, Concurring in Part and
Dissenting in Part:
Wth all due respect to our colleagues, one of Judge

Bar ksdal e’ s opening statenents puts this case in perspective:

[I]t is sinply nothing short of absurd to hold that the

police chiefs and sheriffs are not vested with discretion

i n choosi ng which teachers to use (and pay) for training

the police chiefs and sheriffs’ own student-officers —

the very persons the police chiefs and sheriffs are

responsible for training. This cannot be the | aw
I n hol di ng otherwi se, as he says, the majority “has turned its back
on the fundanental, conpelling reasons for qualified imunity; it
ignores the discretionary elenment that lies at the heart of that
doctrine.” The majority has rendered a very un-bal anced anal ysi s
of the balancing tests required in this case. This portion of our
dissent will address the qualified imunity claim of the police
officials as it relates to the teachers’ clains for First Arendnent
retaliation. Judge Barksdale's portion of the dissent discusses
the police officials’ potential liability for violating 18 U S. C
§ 1985 and their corresponding immunity claim

| . Background
To set the stage for the police officials’ actions

against Kinney and Hall, it is useful to recount undisputed facts
concerning their expert testinony and the officials’ concerns.
They agreed, wi thout follow ng ETPA instructions to obtain prior

approval, to becone paid experts in 1997 on behalf of the

plaintiffs in Gonzales v. Gty of Kerrville. A year later, at

trial, the Kerrvill e newspaper reported that eyew tnesses testified



the suspect had fired in excess of forty shots while standing on
the Guadalupe River Dam hitting objects including an apartnent
w ndow, a garbage can and a patrol car w ndow. The def endant
police sniper testified that he first told the suspect to drop his
rifle, and when the suspect lifted therifle and pointed it at him
the officer killed the suspect in self-defense. Ki nney’ s and
Hal | s expert conclusions were that the sniper’s failure to apply
his training and defendant, Gty of Kerrville s lack of a proper
policy were proximte causes of the tragic shooting and that the
sniper’s use of deadly force anounted to excessive force.

Rej ecting these expert opinions, the jury found in favor
of the Kerrville police officer, and the federal district judge
overturned the award against the city. After Kinney’'s and Hall’s
opi nion was rejected, the take-nothing judgnment was affirned by

this court on appeal. See Gonzalez v. Gty of Kerrville, 205 F. 3d

1337 (5th Gir. 1999).

The police officials have deposed or attested, inter
alia, that appellees’ expert testinony hurt the close working
relationship required between acadeny instructors and representa-
tives of the cities and counties; damaged teamwrk required anong
those involvedintraining officers; threatened the confidentiality
of information city and county officers share wth Kinney and Hal
about their procedures and practices; underm ned feelings of
| oyalty and confidence; and represented an inproper use of the
instructors’ affiliation with ETPA
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1. Standard of Review
While the majority correctly cites the general standards
of reviewfor summary judgnent and qualified i munity appeal s, they
repeatedly mscharacterize the court’s function in free speech
cases and thus would send to the jury issues that it is our
obligation to decide. This case is, we are agreed, governed by the

bal ancing test framed by the Suprene Court in Pickering v. Bd. of

Educ., 391 U. S. 563, 88 S.Ct. 1731, 1734-35 (1968), and refined and

extended by Connick v. Myers, 461 U. S. 138, 103 S.C. 1684 (1983),

and Board of County Conm ssioners Vv. Unbehr, 518 U S. 668,

116 S. . 2342 (1996). The relevant issues are: (1) whether an
enpl oyee’s or contractor’s speech constituted a matter of public
concern; (2) whet her t he public enpl oyer’ s legitimate
countervailing governnent interests outweigh the value of the
protected speech; (3) whether the protected speech was a
substantial or notivating factor in the discipline or termnation;
and (4) whether the enpl oyer woul d have acted agai nst the enpl oyee
for sonme other conduct regardl ess of the speech. See Unbehr, 518
US at 675 116 S.C. at 2347. The first two issues are matters
for the court to decide de novo while the last two nmay conprise

jury issues. See Wllians v. Seniff, 342 F.3d. 774, 782 (7th Cr

2003); Melton v. Cty of Cklahoma Gty, 879 F.2d 706, 713 (10th

Cir. 1989). Courts, not juries, determ ne the extent of protection

accorded to First Anendnent conduct as matters of policy and
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uniformty. Melton, 879 F.2d at 713 (concluding that “the trial
court inproperly submtted to the jury the question of whether [the
plaintiff’s] speech was constitutionally protected”).

The majority, unfortunately, appears to have confused t he
second and third issues and thus would leave to the jury the
fundanent al question of First Amendnent protection that is ours to
decide. The majority holds that because a fact dispute exists as
to whether Kinney and Hall were “blackballed” or “boycotted” to
enforce a “code of silence” (the third Pickering issue), this court
may not take into account the police officials’ proffered
institutional reasons for disenrolling their officers from
appel l ees’ classes (the second issue). The mmpjority reasons
because it nust give Kinney and Hall the benefit of drawing all
inferences in their favor on summary judgnent review, a trial is
required to determ ne the | egiti macy of the governnental interests.
The weight those interests receive in the Pickering bal ance is,
however, for this court to decide. Accordingly, sending to the
jury issues crucial to the Pickering balance would be i nproper.

That this court alone decides the Pickering balance is
reinforced by several facts. First, all discovery is conplete, and
there is no real dispute about the operative facts. Second,
whet her one characterizes the police officials’ actions as nerely
“disenrolling” students from appellees’ classes or as *“black-
bal i ng” or “boycotting” the instructors is a matter of semantics,
not notive. Third, there is no evidence that the officials
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t hensel ves used the term*®bl ackbal | ” or “boycott” to describe their
actions; those pejoratives were used by ETPA President Hol da and
pervade the appellees’ conplaint and the district court opinion.
Finally, the majority opinion itself concludes that the police
officials advanced no legitimte interests to place in the
Pi ckering balance, and it freely evaluates the disputed evidence.

See, e.q., Kinney v. Weaver, = F.3d __, (footnotes 3, 4, 25) (5th

Cir. 2003) (en banc). |In other words, while purporting to rest on
the existence of disputed fact issues, the majority has rendered
its conclusion on the first and second Pickering issues |isted
above. The mpjority’s de facto balancing is additionally
underm ned, not only by its failure to take the entire record into
account, but by its erroneous requi renent that the police officials
prove actual disruption, to the exclusion of potential disruption,
caused in their departnents by the protected speech. The Suprene
Court has held, to the contrary, that an enployer’s legitinmate
concern about potential disruption arising fromprotected speechis
entitled to deference. Unbehr, 518 U.S. at 676, 116 S.Ct. at 2348
(recognizing that the Court has “consistently given greater
deference to governnent predictions of harm used to justify
restriction of enployee speech”) (citations and quotations
omtted).

The majority’s mscal culation of Pickering balancing

necessarily affects its conclusion on qualified inmunity, as the
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majority reiterates that there are no legitimte governnental
interests on the police officials’ side of the bal ance.

Unlike the majority, we neither wash our hands of the
crucial responsibility to determ ne the extent of protection owed
to Kinney’s and Hall’ s voluntary expert testinony, nor obscure the
Pi ckering determ nation with erroneous or unsupported fact issues.
Thus, while deferring balancing at this point, we nmust acknow edge
the existence of legitimate governnental interests on the police
officials’' side.

[11. Qualified Imunity
The doctrine that confers qualifiedimmunity fromsuit on

public officials performng discretionary functions is not an

“insignificant aberration.” See Pierce v. Smth, 117 F. 3d 866, 882
(5th Gr. 1997). For over twenty years, the Suprene Court has
explained that qualified imunity strikes a balance between
providing redress to individuals for abuses of public office and
protecting society against clains that “frequently run agai nst the

i nnocent as well as the guilty[.]” Harlowyv. Fitzgerald, 457 U S.

800, 814, 102 S. . 2727, 2736 (1982). Society bears the cost of
unfounded lawsuits in “the expenses of litigation, the diversion of

official energy frompressing public issues, and the deterrence of

able citizens fromacceptance of public office.” 1d. There is also
the “danger” that “fear of being sued will ‘danpen the ardor of al
but the nost resolute, or the nobst irresponsible [public
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officials], in the unflinching discharge of their duties.’”” 1d.
(citation and quotation omtted).

For these reasons, qualified imunity shields discre-
tionary official conduct to prevent |lawsuits that do not allege
violations of clearly established constitutional |aw of which a
reasonabl e person woul d have known. Harlow, 457 U S. at 819, 102
S.C. at 2739. The standard of conduct enbodi es objective |egal
r easonabl eness. So nmeasured, qualified imunity affords “anple
protection to all but the plainly inconpetent or those who

knowi ngly violate the law.” Mlley v. Briggs, 475 U S. 335, 341,

106 S.C. 1092, 1096 (1985). To disentitle public officials to
qualified imunity, the unlawfulness of their conduct “nust be

apparent,” Anderson v. Creighton, 483 U S. 635, 640, 107 S. Ct.

3034, 3039 (1987), and “all reasonable officials would have
realized the particular chall enged conduct violated the constitu-
tional provision sued on[.]” Pierce, 117 F.3d at 871 (citations
omtted). I ndeed, if “officers of reasonable conpetence could
di sagree on th[e] issue, imunity should be recognized.” Mlley,
475 U S. at 341, 106 S. C. at 1096. The law is clearly
established only where “it would be clear to a reasonable officer

that his conduct was unlawful in the situation he confronted.”

Saucier v. Katz, 533 U S 194, 202, 121 S. C. 2151, 2156 (2001)

(enphasi s added).
No doubt, the test of objective |l egal reasonabl eness does
not always require inmunity in the absence of an identical or even
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“materially simlar” case to guide official conduct. See Hope v.

Pel zer, 536 U.S. 730, 741, 122 S.Ct. 2508, 2516 (2002). |In Hope,
the Court held that Al abama prison officials could have readily
inferred frompre-existing authority that it was unconstitutional

to chain recalcitrant prisoners painfully and long to a “hitching

post.” Id. As a context-specific denial of qualified inmunity,
Hope does not spring eternal for Kinney and Hall. The contrasts

bet ween the two cases are plain.
First, the Ei ghth Amendnent proscribes “unnecessary and

wanton infliction of pain” on prisoners, Witley v. Al bers, 475

U S. 312, 319, 106 S.Ct. 1078, 1084 (1986). Wth only two para-
graphs of discussion, the Court in Hope found in the prisoner’s
all egations an “obvious” Eighth Anmendnent violation. Hope, 536
U S at 741, 122 S.Ct. at 2516. In this case, however, rather than

dealing with an “obviously cruel” practice (conpare Hope, 536 U. S.

at 745, 122 S. . at 2518), the court confronts a First Amendnent
protection of free speech that is not unequivocal; courts nust
accommodate the public interest in effective provision of
gover nnent services when the speaker works for or on behalf of the

governnment. Norigidrule of liability exists. See Pickering, 391

US at 568, 88 S. . at 1734-35. Thus, the majority requires well
over 20 pages of legal reasoning to explain why the police
officials could not constitutionally disenroll their students from

Kinney’s and Hall’s cl asses.
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Just as the governing constitutional standard i n Hope was
sinpler, so was the determnation that the law was clearly
established. An earlier circuit court case had specifically held
unconstitutional, inter alia, the practice of handcuffing prisoners
to “the fence and to cells for long periods of tine. . . .” Gates
v. Collier, 501 F.2d 1291, 1306 (5th Cir. 1974).4 Another case had
held it unconstitutional to deny water to a prisoner as puni shnent
for his refusal to work, explaining that conduct which jeopardizes
the prisoner’s health or inflicts physical abuse after he stops

resisting authority is actionable. Ot v. Wiite, 813 F.2d 318, 325

(11th CGr. 1987). Finally, a Departnent of Justice report to
Al abama aut horities condemmed exactly the corporal punishnment at
i ssue i n Hope.

Despite the majority’s creative review of Fifth Crcuit
gover nnent enpl oyee free speech precedents, none of our cases had
renotely conducted the free speech balancing inherent in the
relation between |aw enforcenent departnents and police acadeny
instructors. As will be seen, the only related authorities were
decided outside this Circuit and uniformy denied liability or
granted i munity.

Thus, that “fair warning” could be given to the prison

officials in Hope does not nodify the general test for qualified

4 As the Suprene Court noted, cases decided by the Fifth
Circuit before the split that created the Eleventh Circuit remain
binding in the Eleventh Crcuit.
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immunity applicable in this case. As the Court acknow edged, “in
sone circunstances, as when an earlier case expressly | eaves open
whet her a general rule applies to the particular type of conduct at
issue, a very high degree of prior factual particularity may be
necessary.” Hope, 536 U S. at 741-42, 122 S. . 2516 (quoting

United States v. Lanier, 520 U S. 259, 269, 117 S. C. 1219

(1997))(internal citations and quotations omtted). Nor did Hope
cast doubt on the Court’s decision that to determ ne whether the
law is clearly established, public officials should consider
controlling cases in their own jurisdiction or, alternatively,
refer to a consensus of persuasive authority outsideit. WIson v.
Layne, 526 U. S. 603, 617, 119 S. C. 1692, 1700 (1999).

Only recently, this Court expressed en banc our caution
toward denying qualified imunity in novel factual cases. I n

Mcd endon v. City of Colunbia, 305 F.3d 314, 332 (5th Gr. 2002)(en

banc), the author of today’'s majority opinion found it conpelling
that no court in 1993 had applied the state-created danger theory
of 8§ 1983 liability to a simlar factual context. This court held
that “qualified imunity should be granted ‘if a reasonable
official would be left uncertain of the law s application to the

facts confronting him’” |d. at 332 (quoting Salas v. Carpenter,

980 F.2d 299, 311 (5th Cir. 1992))(other citation omtted).*

4 Likewi se, there is no case in this circuit that denied
qualified imunity under the circunstances presented here. The
majority’s failure to point to such a case is persuasive evidence
that these officers were “uncertain of the law s application to
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Further, despite the adoption of the state-created danger theory of
liability by nearly all other circuit courts at the tinme of the
conduct in question, this court denied that they conprised a
consensus of cases of persuasive authority sufficient to provide
“fair warning,” because the constitutional right was not defined
wth “sufficient clarity to enable a reasonable official to assess
the |awful ness of his conduct.” Id. at 332-33. This court
concl uded that:

The fact that the state-created danger theory was

recognized at a general level in [other courts’]

precedents did not necessarily provide Oficer Carney
wWth notice that his specific actions created such a

danger. Ce [T]his is not a situation where ‘a
general constitutional rule already identified in the
decisional law . . . appl[ied] with obvious clarity to
t he specific conduct in question.’
Id. (internal citation and quotation omtted). Mcd endon then
states: “lIndeed, general principles of the laware less likely to

provi de fair warning where, as here, applicability of the doctrine
is highly context-sensitive.” 1d. at 332 n.13 (citation omtted).

As the foregoing authorities suggest, for inmmunity
pur poses, the question “is not whether other reasonable or nore
reasonabl e courses of action were available” to public officials.
See Pierce, 117 F.3d at 883. Imunity shields officials so |long as
their conduct is reasonable, even though wong in hindsight.
Saucier, 533 U.S. at 205, 121 S. Ct. at 2158. The question here is

whet her, anong police chiefs and sheriffs simlarly situated to the

the facts confronting [then].” Id.
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appel lants, “all but the plainly inconpetent” would have realized
at the tine that what they did violated Kinney’s and Hall’s First
Amendnent rights to testify voluntarily as expert wtnesses.

Pierce, 117 F.3d at 883 (citing Hunter v. Bryant, 502 U S. 224,

228, 112 S.Ct. 534, 537 (1991)).

To apply these principles of qualified inmunity, the
Suprene Court’s two-step test nornmally begins by considering
whet her, on the facts alleged by the plaintiffs, any constitutional
viol ation occurred; if a violation could be nade out, “the next,
sequential step is to ask whether the right was clearly
establ i shed,” i.e., whether it would be clear to a reasonable
officer that his conduct was unlawful in the situation he
confronted. Saucier, 533 U S. at 201-02, 121 S.C. at 2156.

The majority’s errors becone evident by inverting the
process here. Consequently, | et us assune arguendo that the police
chiefs and sheriffs violated the First Amendnent by disenrolling
their students fromKinney’'s and Hall’'s classes. Assune, that is,
that the appell ees engaged in sone | evel of protected speech, and

Pi ckeri ng/ Conni ck bal ancing applies. The qualified inmmunity

question is as franmed by the majority:

We must ask whether it was clearly established at the
time of the Police Oficials’ conduct that the First
Amendnent forbade them from retaliating against Kinney
and Hall, the enployees of their contractor, on account
of the instructors’ Kerrville testinony.

Kinney, = F.3d at __ . Qur answer is resoundingly that the | aw was
not clearly established.
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The | aw was not clearly established for three reasons.
First, this court and seven other circuits have recogni zed that
public officials are nore likely entitled to qualified immnity
when the underlying constitutional |aw depends on bal ancing tests
enforced by the judiciary, and no factually simlar case exists.
Second, the Fifth Grcuit cases relied on by the mgjority are
critically different fromthis case, while other circuits’ nore
rel evant precedents either found noliability or qualified inmmunity
for | aw enforcenent officials. Third, in an unprecedented approach

to Pickering/ Connick balancing, the majority inflates the val ue of

t he appell ees’ “speech,” while discounting fromthe bal anci ng test
the police officials’ legitimate interests; no “clearly established
| aw’ supports the majority’ s approach.
A Qualified Imunity and Constitutional Bal ancing.

At the heart of Kinney’s and Hall’s First Anendnent claim

i s the case- and cont ext-specific Pickering/Connick bal ancing test.

In Pickering and its progeny, the Suprene Court has bal anced the
interest of each plaintiff as a citizen in comenting on matters of
public concern against the interests of the state, as an enpl oyer
or contractor, in pronoting the efficiency of the public services

it performs. 1d. at 568, 88 S.Ct. at 1735; see also Connick, 461

US at 140, 103 S.Ct. at 1686. Pi ckering enphasi zed, however,
that in viewof the “enornous variety of fact situations” in which

critical statenments by public enployees may be thought by their

109



superiors to furnish grounds for dismssal, it was not “appropriate
or feasible to attenpt to lay down a general standard” for
resol ving free-speech clains of public enployees and that it could
only “indicate sone of the general |ines al ong which an anal ysi s of
the controlling interests should run.” Pickering, 391 U S. at 569,
88 S. . 1735. Subsequently, the Court acknow edged that the
particul ari zed bal ancing required by Pickering is difficult even

for judges to acconplish. See Connick, 461 U. S. at 150, 103 S. C

at 1692. In short, “while it may have been clear since 1968 that
a citizen does not forfeit First Anmendnent rights entirely when he
becones a public enployee [or contractor], the scope of those
rights in any given factual situation has not been well defined.”

Benson v. Allphin, 786 F.2d 268, 276 (7th Cr. 1986).

For immunity determ nations, the inplications of this
rul e-avoi ding constitutional standard seem obvious. The Suprene
Court has alluded to the enhanced |ikelihood of granting qualified
immunity in First Anmendnent cases:

Even when the general rule has long been clearly
established (for instance, the First Anendnent bars
retaliation for protected speech), the substantive | egal
doctrine on which the plaintiff relies nmay facilitate
summary judgnent . . . . [T]here may be doubt as to the
illegality of the defendant’s particular conduct (for
i nstance, whether a plaintiff’s speech was on a matter of
public concern).

Cawford-El v. Britton, 523 U. S. 574, 592-93, 118 S. C. 1584, 1594

(1998). Fifteen years ago, this court explained that:

One consequence of case-by-case balancing is its
inplication for the qualified inmmunity of public
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of ficials whose actions are alleged to have viol ated an
enpl oyee’ s First Amendnent rights. There will rarely be
a basis for a priori judgnent that the term nation or
discipline of a public enployee violated “clearly
establ i shed” constitutional rights.

Noyola v. Texas Dep’'t of Human Res., 846 F.2d 1021, 1025 (5th Gr

1988) . Noyola’s “self-evident tenet of qualified inmmunity

jurisprudence,” see Mran v. Washington, 147 F.3d 839, 846 (9th
Cir. 1998), has been enbraced by at |east seven other circuits.?
Even before Noyola, the Seventh GCrcuit held that when a
constitutional rule involves the bal ancing of conpeting interests,
the standard nay be clearly established, but its applicationis so
fact dependent that the “law can rarely be considered “clearly
establ i shed.” Benson, 786 F.2d at 276. In such cases, “the facts

of the existing case |aw nust closely correspond to the contested

47 Moran v. Washington, 147 F.3d 839, 847 (9th Cr. 1998)
(stating that in Pickering bal ancing cases, “the | aw regarding
such clains will rarely, if ever, be sufficiently ‘clearly
established” to preclude qualified imunity”); Kincade v. Cty of
Blue Springs, Md., 64 F.3d 389, 398 (8th Cr. 1995) (“[W hen
Pickering[]. . .is at issue, the asserted First Amendnent right
can rarely be considered ‘clearly established’. . . .”); D Mqglio
V. Haines, 45 F.3d 790, 806 (4th Gr. 1995) (noting that only
“infrequently” will the |law be clearly established when a
bal ancing of interests is involved); O Connor v. Steeves, 994
F.2d 905, 917 n.11 (1st Cr. 1993) (sane); MDaniel v. Wodard,
886 F.2d 311, 314 (11th Gr. 1989) (quoting Noyola and finding
qualified imunity applicable because the constitutional right
was unclear); Melton v. Gty of klahoma Cty, 879 F.2d 706, 729
(10th Cr. 1989) (“In sonme circunstances, the fact-specific
nature of the Pickering balancing nmay preclude a determ nation of
‘clearly established law . . . .”), vacated on other grounds, 928
F.2d 920 (10th Cr. 1991) (en banc); Benson v. Allphin, 786 F.2d
268, 276 (7th Cr. 1986) (stating that the application of fact-
dependent |aw “can rarely be considered ‘clearly established ”).
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action before the defendant official is subject to liability under

Harlow [v. Fitzgerald].” 1d. Noyola, Mran and Benson express the

consensus view anbng circuit courts.

While the majority rel egates Noyola to a footnote, that
case remains the law of this Crcuit. Judge Hi ggi nbot ham for
i nstance, cited Noyola when observing that, “the fact-specific
bal anci ng test of Pickering conplicates the question of whether an
act violated clear law. This is because the question is not only
the clarity of the standard but its clarity in application.”

Boddie v. Gty of Colunbus, 989 F.2d 745, 750 (5th Cr. 1993).

Judge Garwood added that qualified i mmunity

principles have particular force where, as here,
resol ution of whether the defendant’s conduct viol ated
the constitutional provision sued onis heavily dependent
on a balancing or weighing against each other of
different factors according to the degree they are

present in the mtrix of facts constituting the
particular context in which the asserted violation
occurr ed.

Pierce, at 882. Noyola has been frequently cited in our court.*

48  See Keenan v. Tejeda, 290 F.3d 252 (5th Cr. 2002);
Harris v. Victoria Indep. Sch. Dist., 336 F.3d 343, 345 (5th Gr.
1999) (on petition for reh’g) (per curiam (specifically stating
that Noyola “reflects the law of this circuit”); Pierce v. Smth
117 F. 3d 866 (5th Cir. 1997); Wallace v. Texas Tech Univ., 80
F.3d 1042 (5th Cr. 1996); Vander Zee v. Reno, 73 F.3d 1365 (5th
Cir. 1996); Qunaca v. Texas, 65 F.3d 467 (5th Cr. 1995); Brady
v. Ford Bend County, 58 F.3d 173 (5th Cr. 1995); Boddie v.

Col unbus, 989 F.2d 745 (5th Cr. 1993); Caine v. Hardy, 943 F. 2d
1406 (5th Gr. 1991) (en banc); Kinsey v. Sal ado |ndep. Sch.
Dist., 916 F.2d 273 (5th G r. 1990), vacated by, 950 F.2d 988
(5th Gr. 1992) (en banc); Connelly v. Conptroller of Currency,
876 F.2d 1209 (5th Cir. 1989); Price v. Brittain, 874 F.2d 252
(5th Gr. 1989); Evans v. Dallas, 861 F.2d 846 (5th Cr. 1988)
(per curian); Brawner v. Richardson, 855 F.2d 187 (5th Gr.
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Noyola counsels judicial reticence toward abrogating
qualified immunity in governnent enployee First Amendnent cases,
but it does not act as a dispensation of the duty to exam ne each
case carefully. In several cases, after citing Noyola, this court
has deni ed the defense.* Wen, as here, the First Arendnent case
law is dissimlar from the precedents, we nust echo the caution

expressed in Noyola, Boddie, Pierce, and anong the circuits that

fact-sensitive bal ancing of “the matrix of factors constituting the
particul ar context in which the asserted violation occurred” gives
particular force to an immunity defense. |In such cases, “a very
hi gh degree of prior factual particularity my be necessary.”

Hope, 536 U.S. at 741, 122 S. (. at 2516; see also Md endon, 305

F.3d at 332 n.13.
B. Finding Simlar Cases for Immunity Conparison.

Agai nst the backdrop of Noyola and the First Amendnent
bal anci ng standards, we concl ude that no reasonabl e police chiefs
and sheriffs could have clearly understood in QOctober, 1998 that
they were violating the First Amendnent by refusing to enroll their
recruits in Kinney’'s and Hall’'s classes. No conpelling or
conpellingly analogous Fifth Crcuit case |aw gave the officials

“fair warning” in this context-sensitive balancing area of

1988) .

49 See Harris, 168 F.3d at 225; Boddie, 989 F.2d at 750;
Brawner, 855 F.2d at 193. These cases have little bearing on the
application of Pickering bal anci ng here.
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constitutional law. Cases fromother circuits uniformy granted
extra deference to | aw enforcenent officials’ decisions.

The majority apparently overlooks the requirenent that
there be a higher degree of simlarity between cases to satisfy the
clearly established | aw prong of qualified imunity. The majority

concedes that our past cases do not include one that has
specifically addressed retaliation against instructors at a police
acadeny.” Instead, the majority relies exclusively on ordinary
whi st | ebl ower cases® and one case brought by a coll ege professor
who testified as an expert witness.® Such cases entail, however,
a significantly different mx of interests for bal ancing purposes
t han the one before us.

Consider first the “ordinary” whistlebl ower cases. This
court has consistently held that a public enpl oyee i s “speaki ng out
on a matter of public concern” when he becones a “whistl| ebl ower”
and thus conplains of, or testifies against, fellow enployees
m sconduct or against his enployer’s practices. This court has

protected a wde variety of whistleblower conduct, sonme of it

emanating from within |aw enforcenent agencies. Al of these

0 Brawner, 855 F.2d at 191-92; WMatherne v. WIson, 851
F.2d 752, 761 (5th Gr. 1998).

51 Rainey v. Jackson State Coll., 481 F.2d 347 (5th Cir.
1973). Reeves v. O aiborne County Bd. of Educ., 828 F.2d 1096
(5th Gr. 1987), is also cited by the majority as a case
concerning an educator, but it does not involve expert testinony
and protects truthful fact testinony agai nst one’s enployer’s
i nterest.
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cases, however, concerned fact wtnesses, enployees who had
personal know edge of m sconduct within their own governnental
units.

In holding that ordinary whistleblowr cases afford
“clearly established law for this case, the mjority elides
several «critical distinctions. Forenmost, Kinney's and Hall’s
testinony did not equate wth whistleblower conduct. Their
opi ni ons were val uabl e only i nsofar as they correspond wi th soneone
el se’s account of the underlying facts. But it is the eyew tness
who “blows the whistle,” not the expert who sinply synthesizes and
interprets the factual testinony. Qualified expert testinony is
fungi ble, not irreplaceable. The majority inplies, neverthel ess,
that without Kinney' s and Hall’'s expert testinony, the plaintiff in
the Kerrville case would have been unable to pursue his claim
Thus the public has a special interest in receiving expert
opinions. This suggestion blinks reality. Qur litigious culture
affords well-qualified experts in every conceivable specialty,
i ncluding | aw enforcenent practices and training. |If the majority
intends, not so subtly, to hint that these experts had unique
credibility because of their affiliation wth ETPA their
inplication proves the police officials’ contention: Kinney and
Hall created a conflict of interest by taking advantage of their
job titles in the courtroom

Not only is the speech i n whistl ebl ower cases generically
different from appell ees’ expert testinony, but the corresponding
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interests of public enployers are different. This court has been
unsynpat hetic to enployer retaliation against governnent whistle-
bl owers, since their unorthodox conduct may furnish the public’'s
only protection agai nst internal m sconduct. A public enployer has
little, if any, legitimate interest in hiding dirty linen fromthe
taxpaying public. The case before us is not, however, so easily
pi geonhol ed. The police officials are not concealing msdeeds
wthin their departnents. Indeed, since the Kerrville plaintiff on
whose behal f Kinney and Hall testified | eft court enpty-handed, the
police officials’ “retaliation” did not ultimately stifle the
exposure of w ongdoing. The mpjority’s facile analogy wth
ordi nary whi stl ebl ower cases is sinply wong. W have here assuned
that the police officials actions would not satisfy the

Pi ckeri ng/ Conni ck bal ancing test after careful analysis, but such

a legal conclusion does not so ineluctably follow from a few
citations to whistleblower cases as to “clearly establish” the
gui di ng | aw.

The majority’s analogy to cases involving educators is
al so weak. In Rainey, this court concluded that a college
teacher’ s contracts were unconstitutionally breached because of his
testinony as a defense expert wtness in a pornography case.

Rai ney v. Jackson State Coll., 481 F.2d 347, 349 (5th Cr. 1973).

Hol ding that the breach violated Rainey’s First Anendnent rights,
this court did not engage in Pickering balancing. [d. at 349-50.
By its nature, Rainey’s testinony could not have conflicted with
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the interests of his enployer. No countervailing enployer
interests were advanced by the college against Rainey’ s right to
testify. Legally and factually, Rainey is a poor fit with this
case.

Cl oser factually to the instant case is the policy of
Texas A&M University (and a state legislative appropriation
provision), inplenmented before the police officials took action
directed at Kinney and Hall, that broadly forbade university
enpl oyees fromtestifying as expert wtnesses for parties adverse

to the state's interests. See Hoover v. Mbrales, 164 F.3d 221,

223-24 (5th CGr. 1998). The police officials cite the policy as
reflecting clearly established law in the Fifth Crcuit. The
maj ority discounts appellants’ reliance, because the policies were
under federal court challenge, and ultimately did not survive. W
agree that Hoover’'s context is sufficiently different as not to
furnish controlling authority in support of the police officials.

By t he sane token, however, the majority ought to concede
t hat Hoover reinforces the principle that inthis context-sensitive
bal anci ng area of constitutional law, what is clearly established
must be closely related factually and legally to a case at hand.
Significantly, this Court in Hoover “assuned that there wll be
occasions when the state’'s interests in efficient delivery of
public services will be hindered by a state enpl oyee acting as an
expert wtness or consultant . . . .” 164 F.3d at 226 (enphasis
added). Hoover concludes by stating:
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But our task in this case requires us to apply a
Pi ckering case-by-case analysis, and in doing so we
conclude that the expert witness rider and TAMJS policy
No. 3105 are inperm ssibly overbroad. Qur opinion does
not foreclose consideration of rules and regulations
ained at limting expert testinony of faculty nenbers or
ot her state enpl oyees whi ch adhere to our First Amendnent
j urisprudence.

164 F.3d at 227. Unli ke the majority opinion, Hoover does not
oversinplify Pickering balancing and in its way |ends powerful
support to the officials’ plea that no clearly established Fifth
Circuit |law condemmed their actions regardi ng Kinney and Hall.

Wiile the majority has strained to find that clearly
established Fifth CGrcuit |awwas contrary to the police officials’
conduct, they ignore or mnimze, inthe imunity discussion, three
circuit court <cases involving alleged retaliation by |aw
enforcenent agencies for non-whistlebl ower testinony.

The case nost closely on point is Tedder v. Norman, 167

F.3d 1213 (8th Gr. 1999), decided only a few nonths after the
events at issue here. Tedder was the Deputy Director of the
Arkansas Law Enforcenent Training Acadeny. After voluntarily
testifying as an expert for the plaintiff in an excessive use of
force case, Tedder was denoted. The Eight Grcuit affirned a
summary judgnent in Tedder’s First Amendnent |awsuit against his
supervisor. The court held that:

Testinony concerning possible msconduct of public

officials is speech on a matter of public concern that

warrants constitutional protection, . . . but, as the

district court stated, “it is not the place for an

enpl oyee of ALETA, |et alone its Deputy Director to

vol unteer to give such testinony wthout a subpoena.”
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167 F. 3d at 1215. Further, the court found a “significant threat
of disruption to the relationshi ps between the [acadeny] and the
| aw enforcenent agencies that it trains.” 1d. at 1215. On
bal ancing the rel evant interests, the court rul ed for the def endant
agai nst Tedder’s claimof unconstitutional retaliation. 1d.

The nmpjority would distinguish Tedder because the
defendant there testified against an officer enployed by a |aw
enforcenent agency actually trained by the Arkansas acadeny. The
Tedder court never specifically enphasizes this fact, however, and
it found that the testinony caused “actual disruption and potenti al
further disruption” to the acadeny. 1d. Tedder not only undercuts
the majority’s First Anmendnent analysis, but clearly supports a
finding of qualified immunity. It would be a strange
constitutional rule indeed that protects a public enployer’s
adverse action against an enployee for expert testinony, but
puni shes t he non-enpl oyer for concerns over the very sane activity.
Even stranger woul d be the denial of qualified inmunity to the non-
enpl oyer whose internal relations are nost affected by the expert
testinony, while Tedder’'s supervisor was granted qualified
immunity. 1d.

The majority also ignores a Third Crcuit case, decided
wel | before the events here, which exonerated a |aw enforcenent
agency that denoted one of its officers for voluntarily appearing
as a character witness (for a friend s son) at a bail bond heari ng.

G een v. Philadel phia Hous. Auth., 105 F.3d 882 (3rd Cr. 1997).
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In Geen, the officer left the hearing, declining to take the
stand, when he | earned that the son was charged with i nvol venent in
a drug ring. The court found that the officer’s decision to
testify constituted First Amendnent protected activity, but also
that the public’'s interest in his voluntary court appearance is
“somewhat nore limted than it would be if his appearance were
subpoenaed.” 105 F.3d at 888 (citing cases).

Utimtely, the Pickering/ Connick bal anci ng test wei ghed

in the departnent’s favor, as an enployer, because of its
significant interests in protecting the departnent’s reputation and
in successfully fighting drugs and crine. The court held that *“any
ri sk of departnmental injury or disruption weighs heavily under the
Pi ckering balancing test.” 1d. Geen thus found for the police
departnent even though Green’s supervisor had previously approved
his court appearance.

For immunity purposes, Geen 1is closely related
contextually to the present case. G een attributed significant
weight to the police departnent’s justification for its
disciplinary action, and it carefully explains why not all court
testinony is equivalent for First Amendnent purposes. In these
ways, G een furnishes a backdrop for the police officials’ conduct
just the opposite of the synthetic “clearly established |aw
concocted by the majority.

The third case rel evant for i nmunity purposes was brought
agai nst an Gkl ahoma district attorney and agents for the Okl ahoma
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Bureau of Narcotics and Dangerous Drugs, alleging that the
rescission of an offer of enploynent to coordinate the DA's drug
task force was based on the plaintiff’s previous expert wtness

testinony for a murder defendant. Wrrell v. Henry, 219 F.3d 1197

(10th Gr. 2000). The nurder trial in which the woul d-be enpl oyee
testified involved the killing of one of the narcotics bureau s
agents. The court granted summary judgnent for the district
attorney, who was the prospective enployer, but it denied summary
judgnent and qualified imunity to the chief narcotics bureau

agent. The Tenth Crcuit held that Pickering/ Connick bal anci ng was

appropriate to evaluate the First Amendnent consequences of the
district attorney’s refusal to hire Worrell, but it did not find
Pi ckering appropriate to analyze the alleged retaliation by the
non-enpl oyer, non-contractor agents of the narcotics bureau. In
reaching the latter conclusion, the court acknow edged “that there
may be instances in which the operations of a third party agency
are so intertwned with the operations of the enpl oyi ng agency t hat
the Pickering bal ancing should be applied.” Wrrell, 219 F.3d at
1212, n. 3.

Wrrell denonstrates that if the police officials’ role

is viewed through the Pickering/Connick lens, their claim to

imunity should be ironclad. Even if their position nore closely
resenbl es that of the narcotics bureau agents, however, they could
argue that they fall wunder W rrell’s caveat because their

operations are closely intertwined with ETPA
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W may end this section where we began. Because this
case involves constitutional balancing, the “clearly established
| aw’ nust have existed at a higher |evel of specificity than m ght
be required in other types of imunity cases. This is hardly an
extraordi nary concl usion. It follows as a negative inplication
from this court’s en banc holding in Mdendon that, absent
controlling circuit authority, “a ‘consensus of cases of persuasive
authority’ m ght, under sone circunstances, be sufficient to conpel
t he concl usion that no reasonabl e officer could have believed that
his or her actions were lawful.” Md endon, 305 F.3d at 329. In
this case, the Fifth Crcuit precedents cited by the mpjority
i nvol ve fundanmental distinctions in the nature of the speech as
well as the public enployer’s interests. While useful, such cases
hardly conpel the conclusion that the police officials could not
properly disenroll their officers fromKinney’s and Hall’ s cl asses.
The majority overlooked other circuits’ cases that discussed
Pickering balancing in the specific context of |aw enforcenent
agencies and various types of testinony. Whet her or not the
majority would agree with the outcone of those cases, two of them
predate the police officials’ conduct here, and they should be
regarded as constituting a consensus of persuasive authority
arrayed against the majority’s conclusion. At best, one nust
conclude that there was no “clearly established | aw’ that gave the
police officials “fair warni ng” of the unconstitutionality of their

conduct. See Mcd endon, 305 F.3d at 332-33 (no consensus of cases
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from other jurisdictions where those cases applied the
constitutional rule differently and facts were insufficiently
simlar; qualified imunity granted to police officer).
C. Novelty in the Majority’s Bal anci ng Exerci se.

The third proof of error in the mpjority’s qualified
immunity analysis arises from the way it strikes the

Pi ckeri ng/ Conni ck bal ance. In Cctober, 1998, no court had held

that a | aw enforcenent enployee’s right to testify voluntarily as
an expert wtness outweighed the interests of the agency. See
Wrrell, 299 F.3d at 1206-07 (discussing prior circuit court cases
and noting that even where Pickering balancing favored the
enpl oyee, a different result m ght be reached where an agency coul d
show a disruption in its operations). And to this day, no cases
have, in the |aw enforcenent context, elevated non-whistl ebl ower
testinony so high, or rated the departnent’s interests so | ow, as
the majority does here. This is not to say (at this point) that
the majority is incorrect, but the novelty of this balance cuts
agai nst any conclusion that “clearly established |aw proscribed
the police officials’ conduct. The appellants’ position thus
resenbl es that of the county supervisors in Unbehr, whose qualified
i munity was uphel d on appeal while the Suprene Court approved the

application of Pickering/ Connick balancing to the relations between

i ndependent contractors and governnent entities. See generally,

Unbehr, 518 U. S. 668, 116 S. Ct. 2342.
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Because the majority has exaggerated the anal ogy bet ween
vol untary expert testinony and whi stl ebl ower testinony, it el evated
Kinney’s and Hall’s interests in testifying as voluntary expert
W t nesses to al nost absolutely protected status. The nmgjority has

thus extended or partially overruled Hoover v. Mrales, which

rej ected such an absol uti st approach. See Hoover, 164 F. 3d at 227.
From the perspective of other <circuits, too, the mpjority’s
conclusion is unprecedented. The Tenth G rcuit has specifically
held otherwi se: “First Anendnent protection of public enpl oyees’
testinony i s not absolute. There are instances in which governnent
entities’ interests as enployers outwei gh enployees’ interests in
free expression and the policy of encouraging truthful and
uninhibited testinmony.” Wrrell, 219 F. 3d at 1205. Wrrell then
described with approval the way in which the courts in Geen and
Tedder eval uated the cl ash between | aw enforcenent officers’ rights
totestify and their agency’s significant interests. Wrrell, 219
F.3d at 1206-07. In Geen, as noted above, the Third Crcuit held
that the officer’s voluntary appearance at a bail hearing, although
constitutionally significant, was entitled to | ess weight. Geen,
105 F. 3d at 888-89. The Eighth Grcuit in Tedder al so deci ded t hat
the voluntariness of the deputy director’s expert testinony in a
police brutality case |essened its First Anendnent protection.
Tedder, 167 F.3d at 1215. No other case has ascribed to voluntary
expert witness testinony |like that of Kinney and Hall such el evat ed
First Amendnent status.
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Li kewi se, in unprecedented fashion, the majority holds
for naught the police officials’ descriptionof their institutional
interests in controlling the education of departnent officers.?®
The majority’s hostility toward the police officials’ position is

contrary to Waters v. Churchhill, which described the governnent’s

“significant” interest as an enployer as foll ows:

When soneone who is paid a salary so that she wll
contribute to an agency’ s effective operation begins to
do or say things that detract fromthe agency’s effective
operation, the governnent enployer nust have sone power
to restrain her.

511 U.S. 661, 675, 114 S. . 1878, 1887-88 (1994). Waters further
not ed:
[We have consistently given greater deference to
gover nnent predictions of harm wused to justify
restrictions of enployee speech than to predictions of
harm used to justify restrictions on the speech of the
public at large. Few of the exanples we have di scussed
i nvol ve tangi bl e, present interference with the agency’s
operation. The danger in themis nostly specul ative.
511 U.S. at 673, 114 S.Ct. at 1887. I n Unbehr, too, the Court
rem nded that, “Pickering requires a fact-sensitive and deferenti al
wei ghing of the governnent’s legitimte interests.” Unbehr, 518
US at 677, 116 S.Ct. at 2348.
As was previously expl ai ned, the expert testinony caused

an uproar because police officials and student-officers feared

2. The majority relies on two cases in concluding the
appel l ants have no legitimate interests in the Pickering
bal ancing. Both are inapposite. In one of these, the policenman
was disciplined for associating with a union. See Boddie, 989
F.2d at 747. The other involved a prison nurse’s whistlebl ower
activity. Frazier v. King, 873 F.2d 820, 826 (5th G r. 1989).
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Kinney and Hall m ght use information gleaned in their classes to
testify against the sponsoring agencies; that their testinony
interfered wwth unfettered classroom discussions; and that they
m sused their affiliation wth ETPA to enhance their testinony.
One can certainly wunderstand the sensitivity of the police
of ficials about Kinney’s and Hall’s testinony. Far fromexhibiting
wanton police brutality, the Gonzales case portrayed an officer’s
life endangered by a deranged shooter. Such situations are the
stuff of law officers’ nightmares and donestic tragedies. Thereis
no evidence that Kinney and Hall were |lawers, and they are
entitled to their professional opinions as |aw enforcenent
i nstructors. Neverthel ess, feelings of |oyalty, confidence and
teammork between the agencies and the instructors were
under st andably strained by this testinony. Further, it is evident
that the instructors enhanced their credibility because of their
association with ETPA and that the police officials mght
legitimately question whether the instructors’ inpartiality was
under m ned because they initially agreed to be paid experts.

The majority mght refuse to defer and throw all these
institutional concerns to the winds in its First Amendnent
anal ysi s. But in doing so, not only does it abuse the genera
cautions expressed by the Suprene Court, but it contradicts
authorities from several circuits. In Geen, the Third Crcuit
described as “very significant” the interests of the housing
authority police departnent as an enployer where the officer’s
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voluntary testinony created a “ri sk of departnental injury based on
the ‘potential disruptiveness of the speech.’” (G een, 105 F. 3d at
888, quoting Waters, 511 U. S. at 680, 114 S. Ct. at 1890.)

In Tedder, the court concluded that Tedder’'s testinony
caused actual disruption and potential further disruption between
ALETA and the |aw enforcenent agencies that it was charged with
training. Tedder, 167 F.3d at 1215. The court was concerned t hat
students’ |loss of faith in the ALETA s Deputy Director, who had the
authority to approve or veto |esson plans, could spread to every
class taught there. See id. The Eighth G rcuit has el sewhere
recognized in enphatic terns the heightened interests of |aw

enf orcenent agenci es. See, e.q., Shands v. Gty of Kennett,

993 D. 2d 1337, 1344-45 (8th Cir. 1993); Tindle v. Caudell, 56 F.3d

966, 971-73 (8th Gr. 1995).

In Worrell, the Tenth Grcuit reiterated that “personal
| oyalty and confidence anong enpl oyees are especially inportant in
| aw enforcenent” and noted that “[t] hese concerns are hei ghtened in
smal l er offices and departnents, where relatively mnor distur-
bances in norale may create significant problens.” Wrrell,
219 F. 3d at 1208. The court adds that the district attorney was
not obliged to wait for an actual breakdown in the functioning of
his taskforce before taking action. Id. at 1208-009. He was
entitled torely on reasonabl e predi cti ons of workpl ace di sruption.

Id.; see also Waters, 511 U S at 673, 114 S.Ct. at 1887 (noting
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the *“substantial weight [afforded] to governnent enployers
reasonabl e predictions of disruptions”).

The  Seventh Crcuit has repeatedly held that
““ITd]leference to the enpl oyer’s judgnent regarding the disruptive
nature of an enployee’s speech is especially inportant in the

context of law enforcenent.’”” WIllians v. Seniff, 342 F.3d 774,

783 (7th Gr. 2003) (quoting Kokkinis v. lvkovich, 185 F.3d 840,

845 (7th Cir. 1999)).

Finally, the Sixth Crcuit has held that police officials
are entitled to qualified imunity for taking reasonable
admnistrative action to preclude one of their officers from
exploiting his uniformand his positionin the police departnent to
advocate on behalf of the National R fle Association. See

generally, Thomas v. Whalen, 51 F.3d 1285 (6th Gr. 1995). Wile

acknowl edging the protected status of the officer’s political
speech, the court pointed out that “no court has recogni zed a ri ght
to exploit one’s rank in public enploynent solely for the purpose
of enhancing credibility for personal or political gain.” Walen,
51 F. 3d at 1291.

In addition, the majority wholly overl ooks that public
enpl oyers are entitled to deference in dealing with enpl oyees whose
trust and loyalty are essential to the functioning of a public

of fice. See, e.q., Connick, supra, 461 U.S. at 151-52, 103 S. Ct

at 1692 (“Wien close working relationships are essential to
fulfilling public responsibilities, a wide degree of deference to

128



the enpl oyer’s judgnent is appropriate.”); Kinsey v. Sal ado | ndep.

Sch. Dist., 950 F.2d 988, 994 (5th Cr. 1992) (en banc). There can
hardly be any dispute that |aw enforcenent instructors occupy a
sensitive and extrenely inportant position with respect to the
agenci es’ m ssion. If training fails because the trainees have
| ost confidence in their instructors and are unwilling to discuss
issues frankly with them the consequences can be di sastrous. The
above-cited cases specifically refer to institutional loyalty as a
quality especially required in | aw enforcenent agencies, yet the
majority ignores it.

At this point, we have assuned the correctness of the
majority’s final conclusion that a First Anmendnent violation
occurred. But in its novel approach to balancing the instructors’
interests against those of the |aw enforcenent agencies, the
majority is making new law, not sinply expounding “clearly
established aw.” Kinney and Hall may choose to pursue their suits
agai nst the nunicipal entities, but the individual defendants are
entitled to qualified imunity.

V. Was There a Violation of the First Amendnment?

Al t hough we have denonstrated that the police officials
were entitled to qualified imunity regardl ess of whether their
conduct violated the First Arendnent, we would al so hold that their

actions were not, wunder the Pickering/ Connick balancing test,

unconstitutional .
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Pickering “requires a fact-sensitive and deferenti al
wei ghing of the governnent’s legitinmate interests.” Unbehr ,
518 U.S. at 677, 116 S.C. at 2348. In holding that Pickering
bal ancing applies to cases in which a governnental entity appears
to condition the provision of contracts on a third party’'s
constitutionally protected expression, the Suprene Court observed
that the “nuanced” Pickering approach, “which recognizes that a
variety of interests may ari se in independent contractor cases, IS
superior to a bright-line rule distinguishing independent
contractors fromenployees.” |1d. at 678. The Court also found it
“far from clear, as a general matter, whether the bal ance of
interests at stake is nore favorable to the governnent in
i ndependent contractor cases than in enpl oyee cases.” 1d. at 680,
116 S. . at 2350.

Whet her Kinney and Hall are classified as third-party
i ndependent contractors or as enployees is not as significant as
how their overall function, and their voluntary expert testinony,
affected the |aw enforcenent agencies’ performance of a public

m ssion. Conpare Unbehr, id. at 679, 116 S.C. at 2349 (noting

that a bright-line rule that “would | eave First Anendnent rights
undul y dependent on whether a state | aw | abel s a governnent service
provider’s contract” as one of enploynent or a contract for
services is “a very poor proxy for the interests at stake”). To
the extent the majority opinion depends on | abel i ng Ki nney and Hal

as i ndependent contractors rather than enpl oyees, its analysis is
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oversinplified and inconsistent wth Unbehr. >3 Further, the
majority’s reliance on this court’s cases involving governnent
contractors is hollow, since neither the speech at issue in those
cases nor the governnental interests at stake is conparable to the
present case. >

Bal ancing the interests in this case on a clean slate,
the appell ees’ testinony constituted speech on a matter of public
concern and was entitled to sone level of constitutional
protection. For reasons previously discussed, we, unlike the
maj ority, do not characterize the protection as “extrenely strong.”
QG her circuits’ opinions have properly distinguished voluntary

testinony from testinony under subpoena. See G een, 105 F. 3d at

888; Tedder, 167 F.3d at 1215. Further, voluntary expert w tness
testinony is distinct fromstandard whistl ebl ower conduct, and on
the facts of this case, Kinney’s and Hall’ s expert opinions were
not essential to exposing wongdoing by a policeman or a police

depart nent.

% In the foregoing qualified inmmunity discussion, this
opinion, like the majority’s, necessarily focuses on gover nnent
enpl oyee cases, since those are the nost common. Proper
Pi ckering anal ysis, however, balances the relevant interests
W t hout regard to | abels.

% See N. Mss. Conmunications v. Jones, 792 F.2d, 1330
(5th Gr. 1986) (county board retaliated agai nst newspaper for
critical editorials and stories) and Blackburn v. Gty of
Marshall, 42 F.3d, 1925 (5th G r. 1995) (wecker service denied
perm ssion to use police radio frequency after conplaint to
police chief; no Pickering analysis at all).
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The interests of the |aw enforcenent agenci es have been
wel | -docunented in other cases, where it has been held that there
is a “special need for deference to the enploynent decisions of
t hose responsi ble for insuring public safety.” Kokkinis, 185 F. 3d
at 845. Law enforcenent agencies have “a nore significant interest
than the typical governnent enployer in regulating the speech
activities of [their] enployees in order to pronote efficiency,
foster |l oyalty and obedi ence to superior officers, maintain noral e,

and instill public confidence.” Tyler v. Gty of Muuntain Hone, 72

F.3d 568, 570 (8th CGr. 1995) (internal quotation marks and
citations omtted). The police officials here deposed or attested
that appel |l ees’ expert testinony hurt the close working
relationship required bet ween acadeny instructors and
representatives of the cities and counties; danaged teamwrk
requi red anong those involved in training officers; threatened the
confidentiality of information officers share wth their
i nstructors about procedures and practices; underm ned feelings of
| oyalty and confidence; and represented an inproper use of the
instructors’ affiliation with ETPA. The police officials offered
evidence of actual and potential disruption to their training
prograns and departnents.

Two factors detract, in the majority’s view, from the
strength of these articulated interests and the deference they are
due. First, it is contended that because appellees testified “400
mles away” from ETPA and in a case not involving a trainee or
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departnent sponsor of the ETPA program the police officials’
concerns are m splaced. The distance between Kerrville and
Kilgore, Texas, is a red herring. Both cities are in Texas, both
are governed by the sane regi ne of state and federal |law, and there
is no showng that police officers trained in east Texas rarely or
never mgrate to other areas of the state, or that ETPA s infl uence
spreads no further than the boundaries of its sponsoring
departnent. The “400 mile argunent” is disingenuous. >

That the expert testinony posed a conflict of interest
wth Kinney’s and Hall’s status as instructors, despite its taking
pl ace outside ETPA s formal jurisdiction, is a conclusion entitled
to deference. As the majority notes, the police officials did not,
in events leading up to this case, explain how they used the term
conflict of interest, but the officials’ ineloquence does not nean
their judgnent is entitled to no weight. Mreover, it is evident
that in testifying before a Kerrville jury, the appellees’ status
as instructors at a Texas police acadeny would enhance their
credibility and Il end the prestige of ETPAto their words. By their
status, the instructors necessarily inplicated the sponsoring
departnents (despite any professional disclainers) in the legiti-
macy of their expert opinions. Even if other possible standards

for conflicts of interest, e.q., detracting from their tine

% W need not and do not specul ate whet her expert
testinony given outside the State of Texas would have a different
i npact on the evaluation of the agencies’ interests.
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available to prepare for and conduct ETPA classes or “double-
di pping” on salary and witness fees, are excluded, a conflict

existed in this sense. See, e.d., Thomas v. Walen, 51 F.3d at

1292 (discussing a governnment entity’s interest in preserving the
appearance of inpartiality).

More consequential is the majority’s criticismthat the
police officials could not legitimately discipline Kinney and Hal
to enforce an “unwitten code” of silence, whereby police officers
do not testify against each other. W agree that enforcing the
“code of silence” to stifle speech concerning police msconduct is
not a legitimte governnental interest. The evidence shows,
however, that this was not a contenporaneous justification formally
offered for the police officials’ conduct, and, in fact, reference
to an “unwitten code” was made by only one of the appellants,
during a television interview. As can be seen fromthe wealth of
detail inthe majority opinion, this case contai ned an abundance of
contenporary oral and docunentary evidence as well as
post-litigation depositions that explored the police officials’
reasons for their action. That only one reference appears
t hroughout the record to an “unwitten code” is significant. This
stray remark shoul d not be bl own out of proportion.

The dom nant theme in cases that have considered the
Pi ckering bal ance in the context of | aw enforcenent is the need for
a high degree of personal loyalty and confidence, esprit de corps,
har nony and good norale within departnents and between i nstructors
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and trai nees. Tedder, for instance, relied on the interests of the
actual enployer, the police training acadeny, which has only an
indirect stake in the results of training. Tedder, 167 F.3d at
1215. Tedder reflects the even stronger interests of the officials
in this case, whose departnents and officers rely on the acadeny’s
training for the sake of the public. In Wrrell, the Tenth Grcuit
held that a district attorney’s interest in preventing disruption
with other |aw enforcenent agencies outweighed the applicant’s
interest in avoiding retaliation for his testinony as an expert
W tness against a police officer. Wrrell, 219 F.3d at 1208-09.
In Geen, the reputation and |aw enforcenent capacity of the
housing authority police were held to prevail over an officer’s
decision to testify voluntarily. Geen, 105 F. 3d at 888-89. The
Seventh G rcuit has on several occasions held that protected speech
was subordinate to the institutional interests of |aw enforcenent

agencies. See Seniff, 342 F.3d at 783-85; Kokkinis, 185 F.3d at

844- 45,

In stark contrast to those cases, the mmjority here
ignores the paramlitary interests of the | aw enforcenent agencies
and reduces their “legitinmate” concerns to the instructors’
conpetence and teaching ability. As a matter of |aw, and based on
this record, those interests are too narrow y defi ned.

We conclude that this is a closer case under Pickering
bal ancing than others in the | aw enforcenent area. Wile Kinney
and Hall engaged in protected conduct, their voluntary expert
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testinony did not carry such a high degree of public inportance, in
general or in the facts of this case, as ordinary whistlebl ower
t esti nony. Further, we owe special deference to the |aw
enf or cenent agenci es’ legitimate interests in maintaining
di sci pli ne, har nony, confidentiality and norale in their
departnents and training prograns. We also note that while the
police officials opined that Kinney and Hall should be fired, they
succeeded only in disenrolling their students fromthe instructors’
classes. They did not and could not directly term nate appell ees’
enpl oynent .

On bal ance, we concl ude that the police officials did not
violate the First Anmendnent by disenrolling their students from
appel l ees’ classes. The officials have the discretion to decide,
consistent wwth the First Anmendnent, by whomtheir officers wll be
t aught .

V. Concl usi on

For the foregoing reasons, | respectfully dissent from

the denial of qualified imunity on the appellees’ First Amendnent

clainms, and | join Judge Barksdal e’ s di ssent.
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E. Gady Jolly, Grcuit Judge, Di ssenting:

| respectfully dissent and agree wth Judges Jones and
Bar ksdal e that the defendant | aw enforcenent officers are entitled
to qualified immunity and should be released from personal
liability. 1t seens disingenuous to hold that the lawis clearly
established when it takes 20,467 words to explain, and when six
United States Court of Appeals judges sharply disagree about it.
To ny way of reasoning, the majority has turned the words, and the
doctrine, of “clearly established” on its head when it denies

immunity in this novel case.

137



